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Abstract 
In​​ ​​moral​​ ​​and​​ ​​political​​ ​​philosophy,​​ ​​autonomy​​ ​​is​​ ​​generally​​ ​​theorized​​ ​​as​​ ​​a​​ ​​right​​ ​​exercised​​ ​​by 
independent,​​ ​​self-reflective,​​ ​​rational,​​ ​​adult​​ ​​persons.​​ ​​Feminist​​ ​​philosophers​​ ​​have 
challenged​​ ​​this​​ ​​picture​​ ​​by​​ ​​emphasizing​​ ​that​ ​​critical​​ ​​reflection​​ ​​as​ ​well​ ​as​ ​​relationships​​ ​​and​ 
​dependencies​ ​​are​​ ​​integral​​ ​​to​​ ​​what​​ ​​it​​ ​​means​​ ​​to​​ ​​exercise​ ​autonomy.​​ ​​This​​ ​​work​​ ​​addresses​​ ​​the​ 
​implications​​ ​​of​​ ​necessitating​ ​cognitive​ ​processes​ ​such​ ​as​ ​critical​ ​reflection​ ​for​ ​autonomy 
in​ ​legal​ ​guardianships.​ 
  
In​​ ​​a​​ ​​guardianship,​​ ​​a​​ ​​court​​ ​​determines​​ ​​that​​ ​​a​​ ​​person​ ​(i.e.,​​ ​​the​​ ​​ward)​​ ​​is​​ ​​‘incapable’​​ ​​of​​ ​​legal​ 
​decision-making​​ ​​and​​ ​​appoints​​ ​​someone​​ ​​else​​ ​​(i.e.,​ ​the​​ ​​guardian)​​ ​​to​​ ​​make​​ ​​decisions​​ ​​on​​ ​​her​ 
​behalf.​​ ​​This​​ ​​is​​ ​​problematic​​ ​​because​​ ​​a​ ​state​ ​bill​ ​of​ ​rights​ ​statute​ ​may​ ​simultaneously 
require​ ​​that​ ​​a​ ​​ward’s​​ ​​autonomy​ ​​be​​ ​​respected​ ​by​ ​the​ ​guardian.​​ ​​Here,​​ ​​there​​ ​​is​​ ​​a​​ ​​gap 
​between​​ ​​our​​ ​​philosophical​​ ​​conceptions​​ ​​of​ ​autonomy​​ ​​and​​ ​​how​​ ​​real​​ ​​cognitively​​ ​​diverse​ 
​people​​ ​​experience​​ ​​it.​​ ​​In​​ ​​response​ ​to​ ​this​ ​gap,​ ​a​​ ​​non-ideal​​ ​​approach​​ ​​treats​​ ​​autonomy​​ ​​as​​ ​​a​ 
​fundamental​​ ​​need​​ ​​rather​​ ​​than​​ ​​a​​ ​​right,​ ​suspends​​ ​​cognitive​​ ​​ideals​​ ​​and​​ ​​instead​​ ​​attends​​ ​​to​ 
​diverse​​ ​experiences​ ​of​​ ​​it.​​ ​Approaching​ ​autonomy​ ​in​ ​this​ ​way​ ​has​​ ​​the​​ ​​potential​​ ​​to​​ ​​more​ 
​meaningfully​​ ​​inform​​ ​​expectations​​ ​​of​​ ​​care​​ ​​within​ ​legal​​ ​​guardianships. 
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Introduction 
The​ ​concept​ ​of​ ​autonomy​ ​takes​ ​on​ ​different​ ​meanings​ ​in​ ​different​ ​contexts.​ ​The​ ​term​ ​can 
cover​ ​concepts​ ​of​ ​political​ ​and​ ​moral​ ​autonomy,​ ​legal​ ​autonomy,​ ​personal​ ​autonomy, 
problems​ ​of​ ​free​ ​will​ ​and​ ​determinism,​ ​informed​ ​consent,​ ​authenticity​ ​and​ ​personal 
development.​ ​Despite​ ​the​ ​appeal​ ​of​ ​simply​ ​choosing​ ​one​ ​sense​ ​of​ ​autonomy​ ​from​ ​which 
to​ ​work,​ ​this​ ​project​ ​plays​ ​with​ ​the​ ​significance​ ​of​ ​all​ ​of​ ​these​ ​senses​ ​by​ ​trying​ ​to 
understand​ ​what​ ​they​ ​share​ ​in​ ​common.​ ​At​ ​bottom,​ ​I​ ​believe​ ​these​ ​conceptualizations​ ​of 
autonomy​ ​reflect​ ​an​ ​active​ ​concern​ ​for​ ​and​ ​valuing​ ​of​ ​​the​ ​experience​​ ​that​ ​comes​ ​from 
asserting​ ​one’s​ ​self​ ​in​ ​the​ ​world.​ ​Of​ ​course​ ​the​ ​significance,​ ​meaning​ ​and​ ​possibility​ ​of 
such​ ​an​ ​assertion​ ​is​ ​subject​ ​and​ ​context​ ​dependent​ ​(which​ ​I​ ​take​ ​to​ ​be​ ​the​ ​purpose​ ​of​ ​each 
of​ ​these​ ​more​ ​nuanced​ ​conceptions),​ ​but​ ​I​ ​think​ ​that​ ​each​ ​sense​ ​shares​ ​in​ ​this 
foundational​ ​concern​ ​to​ ​some​ ​extent.​ ​So,​ ​by​ ​‘autonomy’​ ​I​ ​mean​ ​something​ ​that​ ​is 
inclusive,​ ​but​ ​distinct​ ​from​ ​the​ ​many​ ​varied​ ​conceptions​ ​available​ ​to​ ​us.​ ​I​ ​am​ ​interested​ ​in 
what​ ​it​ ​is​ ​like​ ​to​ ​experience​ ​the​ ​assertion​ ​of​ ​the​ ​will​ ​in​ ​our​ ​everyday​ ​lives,​ ​how​ ​we​ ​come 
to​ ​be​ ​able​ ​to​ ​do​ ​so​ ​in​ ​a​ ​way​ ​that​ ​is​ ​recognizable​ ​by​ ​ourselves​ ​and​ ​others,​ ​and​ ​I​ ​am 
concerned​ ​with​ ​how​ ​other​ ​people​ ​help​ ​and​ ​hinder​ ​these​ ​experiences​ ​in​ ​light​ ​of​ ​our​ ​life 
circumstances,​ ​relationships​ ​and​ ​varied​ ​dependencies,​ ​cognitive​ ​abilities​ ​and​ ​processes, 
and​ ​vulnerabilities.  
In​ ​this​ ​work,​ ​I​ ​am​ ​arguing​ ​for​ ​a​ ​supplemental​ ​approach​ ​to​ ​theorizing​ ​autonomy. 
‘Reason’​ ​and​ ​‘critical​ ​reflection’​ ​have​ ​for​ ​too​ ​long​ ​occupied​ ​a​ ​central​ ​and​ ​determinative 
place​ ​in​ ​our​ ​philosophical​ ​accounts​ ​about​ ​what​ ​it​ ​means​ ​to​ ​be​ ​self-governing​ ​and​ ​to​ ​make 
self-determinative​ ​decisions.​ ​A​ ​consequence​ ​of​ ​this​ ​positioning,​ ​I​ ​believe,​ ​is​ ​that​ ​our 
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theories​ ​are​ ​missing​ ​important​ ​information​ ​about​ ​what​ ​it​ ​is​ ​like​ ​to​ ​experience​ ​autonomous 
decision-making​ ​on​ ​the​ ​ground.​ ​As​ ​a​ ​result,​ ​our​ ​conceptions​ ​of​ ​autonomy​ ​end​ ​up​ ​lacking 
a​ ​robust​ ​integration​ ​of​ ​human​ ​experience​ ​and​ ​cognitive​ ​diversity.​ ​I​ ​do​ ​not,​ ​however,​ ​offer 
a​ ​comprehensive​ ​account​ ​of​ ​non-ideal​ ​‘autonomy’​ ​because​ ​a​ ​critical​ ​part​ ​of​ ​my​ ​work​ ​is​ ​to 
raise​ ​skepticism​ ​about​ ​projects​ ​that​ ​establish​ ​threshold​ ​criteria.​ ​Instead,​ ​I​ ​hope​ ​that​ ​my 
work​ ​will​ ​generate​ ​theoretical​ ​approaches​ ​to​ ​autonomy​ ​that​ ​reflect​ ​and​ ​incorporate 
diverse​ ​phenomenological​ ​experiences​ ​of​ ​it.  
My​ ​interest​ ​in​ ​this​ ​topic​ ​occurs​ ​at​ ​the​ ​intersection​ ​of​ ​several​ ​aspects​ ​of​ ​my​ ​identity 
as​ ​a​ ​caregiver,​ ​lawyer,​ ​and​ ​philosopher.​ ​I​ ​am​ ​a​ ​mother​ ​of​ ​two​ ​children​ ​both​ ​of​ ​whom 
experienced​ ​hypoxic​ ​encephalopathy​ ​during​ ​their​ ​labor​ ​and​ ​birth—a​ ​condition​ ​where​ ​the 
oxygen​ ​supply​ ​flow​ ​to​ ​the​ ​brain​ ​is​ ​compromised.​ ​They​ ​are​ ​both​ ​now​ ​thriving,​ ​but​ ​at​ ​the 
time​ ​of​ ​their​ ​births,​ ​the​ ​extent​ ​of​ ​their​ ​brain​ ​damage​ ​was​ ​unknown.​ ​As​ ​a​ ​parent,​ ​I’ve 
watched​ ​with​ ​cautious​ ​optimism​ ​as​ ​they​ ​meet​ ​milestones.​ ​I​ ​share​ ​this​ ​because​ ​I​ ​think​ ​it​ ​is 
important​ ​to​ ​be​ ​clear​ ​that​ ​in​ ​this​ ​work​ ​I​ ​do​ ​not​ ​claim​ ​to​ ​speak​ ​from​ ​a​ ​position​ ​of​ ​personal 
experiential​ ​knowledge​ ​about​ ​mental​ ​or​ ​cognitive​ ​disabilities​ ​or​ ​impairments.​ ​I​ ​do​ ​not 
claim​ ​authority​ ​to​ ​speak​ ​about​ ​what​ ​having​ ​a​ ​cognitive​ ​impairment​ ​is​ ​like​ ​for​ ​any​ ​person. 
And,​ ​I​ ​admit​ ​I​ ​do​ ​not​ ​fully​ ​understand​ ​the​ ​scope​ ​or​ ​depth​ ​of​ ​the​ ​ramifications​ ​that​ ​arise 
from​ ​having​ ​a​ ​minority​ ​status​ ​on​ ​account​ ​of​ ​a​ ​disability.​ ​I​ ​do,​ ​however,​ ​want​ ​to​ ​be 
transparent​ ​about​ ​why​ ​autonomy​ ​is​ ​such​ ​an​ ​important​ ​topic​ ​for​ ​me​ ​and​ ​about​ ​the​ ​impact 
my​ ​children’s​ ​births​ ​have​ ​had​ ​in​ ​shaping​ ​my​ ​interest​ ​in​ ​the​ ​phenomenology​ ​of​ ​it.  
Like​ ​many​ ​parents,​ ​I​ ​have​ ​wondered​ ​about​ ​the​ ​extent​ ​of​ ​assistance​ ​my​ ​children 
might​ ​need​ ​throughout​ ​different​ ​stages​ ​in​ ​their​ ​lifetimes.​ ​And​ ​like​ ​most​ ​caregivers,​ ​I’ve 
2 
asked​ ​myself​ ​how​ ​I​ ​can​ ​best​ ​respond​ ​to​ ​their​ ​need​ ​to​ ​make​ ​decisions​ ​while​ ​providing 
them​ ​with​ ​opportunities​ ​and​ ​resources​ ​that​ ​reduce​ ​risk​ ​and​ ​that​ ​promote​ ​well-being.​ ​I​ ​take 
seriously​ ​the​ ​important​ ​responsibility​ ​of​ ​care​ ​that​ ​encompasses​ ​enabling​ ​another​ ​person 
to​ ​establish​ ​and​ ​exercise​ ​their​ ​own​ ​will​ ​meaningfully​ ​and​ ​safely.​ ​It​ ​is​ ​also​ ​through 
parenting,​ ​though,​ ​that​ ​I​ ​have​ ​come​ ​to​ ​recognize​ ​the​ ​mismatch​ ​between​ ​what​ ​I​ ​take​ ​to​ ​be 
the​ ​philosophical​ ​ideals​ ​of​ ​rationality,​ ​reason,​ ​and​ ​critical​ ​reflection​ ​traditionally​ ​tied​ ​up 
with​ ​our​ ​conceptions​ ​of​ ​autonomy​ ​and​ ​the​ ​messy​ ​realities​ ​of​ ​human​ ​decision-making​ ​in 
people's​ ​everyday​ ​lives.​ ​This​ ​mismatch,​ ​I​ ​believe,​ ​stems​ ​from​ ​a​ ​way​ ​of​ ​theorizing​ ​about 
autonomy​ ​which​ ​has,​ ​over​ ​time,​ ​systematically​ ​excluded​ ​any​ ​person​ ​who​ ​did​ ​not​ ​meet​ ​the 
‘right’​ ​criteria—typically​ ​being​ ​that​ ​of​ ​reason​ ​and​ ​rationality.​ ​Children​ ​as​ ​well​ ​as​ ​people 
with​ ​mental​ ​illnesses,​ ​cognitive​ ​disabilities​ ​and​ ​impairments​ ​remain​ ​outliers​ ​in​ ​our 
theoretical​ ​accounts​ ​of​ ​autonomy.​ ​Their​ ​experiences​ ​are​ ​easily​ ​marginalized​ ​because​ ​they 
are​ ​not​ ​considered​ ​​subjects​​ ​who​ ​are​ ​capable​ ​of​ ​autonomy. 
It​ ​is​ ​not​ ​my​ ​intention​ ​to​ ​claim​ ​that​ ​rationality,​ ​critical​ ​reflection​ ​and​ ​deductive 
reasoning​ ​have​ ​​no​​ ​place​ ​in​ ​our​ ​conceptions​ ​of​ ​autonomy.​ ​However,​ ​I​ ​do​ ​think​ ​that​ ​the 
central​ ​role​ ​they’ve​ ​occupied​ ​in​ ​our​ ​philosophical​ ​accounts​ ​of​ ​it​ ​means​ ​that​ ​we’ve​ ​missed 
other​ ​important​ ​information​ ​about​ ​the​ ​phenomenological​ ​experience​ ​of​ ​autonomy​ ​for 
cognitively​ ​diverse​ ​people​ ​(which​ ​of​ ​course,​ ​includes​ ​all​ ​of​ ​us).​ ​Due​ ​to​ ​the​ ​lack​ ​of 
theoretical​ ​attention​ ​paid​ ​to​ ​the​ ​​experience​ ​​of​ ​autonomy,​ ​our​ ​conceptualizations​ ​of​ ​it​ ​are 
ill-equipped​ ​to​ ​provide​ ​insight​ ​into​ ​our​ ​responsibilities​ ​to​ ​care​ ​for​ ​people​ ​who​ ​lack​ ​the 
‘hallmarks’​ ​of​ ​idealized​ ​autonomy​ ​such​ ​as​ ​rational​ ​deliberation,​ ​logical​ ​or​ ​deductive 
reasoning,​ ​critical​ ​reflection,​ ​independence​ ​and​ ​self-sufficiency.  
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​ ​Put​ ​another​ ​way,​ ​our​ ​philosophical​ ​conceptions​ ​of​ ​‘autonomy’​ ​simply​ ​don’t​ ​map 
onto​ ​self-determinative​ ​decision-making​ ​in​ ​real​ ​life​ ​because​ ​the​ ​cognitive​ ​‘thresholds’ 
that​ ​have​ ​been​ ​thought​ ​necessary​ ​for​ ​claiming​ ​a​ ​right​ ​to​ ​autonomy​ ​don’t​ ​reflect​ ​the 
realities​ ​of​ ​human​ ​dependency,​ ​vulnerability,​ ​relationships,​ ​cognitive​ ​diversity​ ​or​ ​the 
diversity​ ​in​ ​our​ ​practices​ ​of​ ​self-determination. 
​ ​I​ ​think​ ​the​ ​lack​ ​of​ ​attention​ ​to​ ​the​ ​phenomenology​ ​of​ ​autonomy​ ​is​ ​both​ ​a 
philosophical/theoretical​ ​problem​ ​and​ ​a​ ​practical​ ​one.​ ​Continued​ ​theorizing​ ​in​ ​ideal​ ​terms 
has​ ​perpetuated​ ​the​ ​absence​ ​of​ ​diverse​ ​input​ ​about​ ​human​ ​decision-making​ ​in​ ​our 
philosophical​ ​accounts.​ ​We​ ​end​ ​up​ ​with​ ​conceptions​ ​of​ ​autonomy​ ​that​ ​don’t​ ​help​ ​us​ ​to 
understand​ ​the​ ​phenomenology​ ​of​ ​it​ ​as​ ​real,​ ​diverse​ ​people​ ​experience​ ​it​ ​in​ ​connection 
with​ ​others​ ​over​ ​their​ ​lifetimes.​ ​The​ ​practical​ ​problem​ ​which​ ​results​ ​is​ ​that​ ​many 
caregivers​ ​broadly,​ ​and​ ​lawyers​ ​serving​ ​as​ ​guardian-caretakers​ ​more​ ​specifically,​ ​don’t 
have​ ​a​ ​robust​ ​sense​ ​of​ ​what​ ​it​ ​means​ ​to​ ​respect​ ​autonomy​ ​as​ ​a​ ​part​ ​of​ ​their​ ​duties​ ​of​ ​care. 
Thus,​ ​the​ ​expectations​ ​associated​ ​with​ ​facilitating​ ​decision-making​ ​for​ ​those​ ​who​ ​do​ ​not 
meet​ ​the​ ​philosophical,​ ​and​ ​at​ ​times,​ ​legal​ ​thresholds​ ​for​ ​autonomous​ ​capacity,​ ​remain 
unclear.  
In​ ​response​ ​to​ ​these​ ​systematic​ ​problems,​ ​the​ ​purposes​ ​of​ ​this​ ​dissertation​ ​are 
twofold.​ ​First,​ ​I​ ​aim​ ​to​ ​demonstrate​ ​why,​ ​from​ ​a​ ​theoretical​ ​standpoint,​ ​we​ ​need​ ​to 
explore​ ​and​ ​include​ ​a​ ​phenomenology​ ​of​ ​autonomy​ ​in​ ​our​ ​philosophical​ ​accounts​ ​of​ ​it. 
Second,​ ​I​ ​aim​ ​to​ ​briefly​ ​sketch​ ​a​ ​non-idealized​ ​approach​ ​to​ ​autonomy ​ ​​as​ ​a​ ​starting​ ​point 1
1​ ​Thank​ ​you​ ​to​ ​Susan​ ​Dwyer​ ​for​ ​lending​ ​this​ ​nomenclature.  
4 
for​ ​rethinking​ ​the​ ​concept​ ​for​ ​practical​ ​purposes.​ ​This​ ​includes​ ​addressing​ ​the​ ​gap 
between​ ​our​ ​legal​ ​and​ ​practical​ ​expectations​ ​of​ ​care​ ​in​ ​legal​ ​guardianships. 
A​ ​non-ideal​ ​approach​ ​to​ ​and​ ​account​ ​of​ ​autonomy,​ ​I​ ​think,​ ​must​ ​be​ ​rooted​ ​in​ ​the 
foundational​ ​claim​ ​that​ ​political​ ​and​ ​personal​ ​practices​ ​of​ ​autonomy​ ​are​ ​situated​ ​in​ ​an 
ontological​ ​framework​ ​that​ ​is​ ​relational.​ ​Being​ ​and​ ​becoming​ ​autonomous​ ​is​ ​not​ ​just​ ​an 
individual​ ​project,​ ​it​ ​is​ ​also​ ​a​ ​social​ ​one​ ​​(Meyers​ ​1987;​ ​Nedelsky​ ​1989;​ ​Mackenzie​ ​and 
Stoljar​ ​2000)​.​ ​It​ ​is​ ​as​ ​much​ ​informed​ ​by​ ​our​ ​dependencies​ ​and​ ​vulnerabilities​ ​as​ ​it​ ​is​ ​by 
the​ ​opportunities​ ​and​ ​resources​ ​available​ ​to​ ​us.​ ​These​ ​factors​ ​are​ ​not​ ​mere​ ​contingencies, 
but​ ​are​ ​central​ ​to​ ​our​ ​experience​ ​of​ ​autonomy​ ​as​ ​a​ ​human​ ​need. 
This​ ​non-idealized​ ​approach​ ​to​ ​autonomy​ ​finds​ ​the​ ​most​ ​support​ ​from​ ​feminist 
philosophers​ ​who​ ​have​ ​developed​ ​and​ ​continue​ ​to​ ​make​ ​important​ ​contributions​ ​to​ ​the 
field​ ​of​ ​relational​ ​autonomy.​ ​These​ ​accounts​ ​explain​ ​how​ ​and​ ​why​ ​other​ ​people​ ​are 
critical​ ​to​ ​our​ ​senses​ ​of​ ​self,​ ​self​ ​worth​ ​and​ ​self-governance.​ ​Relational​ ​autonomy 
involves​ ​dynamic​ ​dialectical​ ​processes​ ​that​ ​are​ ​contextualized​ ​by​ ​our​ ​inevitable 
vulnerabilities​ ​and​ ​differing​ ​capacities​ ​for​ ​expression,​ ​reflection​ ​and​ ​determination.​ ​It​ ​is 
adaptive​ ​and​ ​responsive​ ​to​ ​the​ ​particular​ ​abilities​ ​of​ ​the​ ​individual​ ​as​ ​a​ ​person​ ​who​ ​must 
be​ ​understood​ ​and​ ​theorized​ ​as​ ​embedded​ ​in​ ​social​ ​relationships.  
In​ ​Chapter​ ​1​ ​I​ ​discuss​ ​relational​ ​autonomy​ ​as​ ​well​ ​as​ ​feminist​ ​critiques​ ​of 
idealized​ ​autonomy​ ​because​ ​they​ ​develop​ ​important​ ​features​ ​of​ ​autonomy​ ​with​ ​which​ ​I 
agree.​ ​But,​ ​even​ ​within​ ​some​ ​feminist​ ​relational​ ​accounts,​ ​I​ ​have​ ​found​ ​a​ ​problematic 
reliance​ ​on​ ​normative​ ​cognitive​ ​thresholds​ ​in​ ​addressing​ ​the​ ​sorts​ ​of​ ​decisions 
‘autonomous’​ ​people​ ​can​ ​make.​ ​Some​ ​feminist​ ​theorists​ ​working​ ​in​ ​relational​ ​autonomy 
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posit​ ​that​ ​reflective​ ​authenticity​ ​about​ ​one’s​ ​preferences​ ​and/or​ ​‘critical​ ​self​ ​reflection’ 
are​ ​necessary​ ​in​ ​order​ ​for​ ​an​ ​individual​ ​to​ ​be​ ​autonomous.​ ​While​ ​I​ ​believe​ ​these 
thresholds​ ​are​ ​meant​ ​to​ ​serve​ ​as​ ​an​ ​alternative​ ​to​ ​traditional,​ ​idealized​ ​accounts​ ​that 
require​ ​rational,​ ​deliberative​ ​or​ ​logical​ ​thought​ ​processes,​ ​they​ ​nevertheless​ ​set​ ​up​ ​an 
unnecessary​ ​and​ ​unhelpful​ ​threshold​ ​for​ ​understanding​ ​autonomous​ ​action​ ​for​ ​cognitively 
diverse​ ​people.  
I​ ​think​ ​there​ ​will​ ​be​ ​problems​ ​with​ ​requiring​ ​​any​​ ​particular​ ​form​ ​of​ ​cognitive 
process​ ​for​ ​autonomous​ ​action.​ ​One​ ​problem​ ​is​ ​that​ ​not​ ​everyone​ ​will​ ​be​ ​capable​ ​of 
engaging​ ​in​ ​these​ ​sorts​ ​of​ ​processes​ ​to​ ​the​ ​same​ ​degree.​ ​Another​ ​problem​ ​is​ ​that​ ​not 
everyone​ ​who​ ​might​ ​be​ ​capable​ ​does​ ​in​ ​fact​ ​do​ ​so​ ​when​ ​making​ ​decisions​ ​about​ ​their 
lives—the​ ​sort​ ​we​ ​typically​ ​ascribe​ ​to​ ​exercises​ ​of​ ​autonomy​ ​such​ ​as​ ​setting​ ​and 
following​ ​goals.​ ​And,​ ​an​ ​epistemic​ ​problem​ ​is​ ​also​ ​generated​ ​by​ ​requiring​ ​a​ ​particular 
form​ ​of​ ​cognitive​ ​process​ ​for​ ​autonomy;​ ​we​ ​simply​ ​cannot​ ​confirm​ ​whether​ ​the​ ​‘right’ 
processes​ ​were​ ​actually​ ​engaged​ ​in​ ​at​ ​the​ ​moment​ ​an​ ​individual​ ​decides​ ​and/or​ ​acts.  
While​ ​we​ ​may​ ​never​ ​get​ ​an​ ​account​ ​of​ ​what​ ​​everyone​​ ​does,​ ​philosophers 
nevertheless​ ​have​ ​made​ ​and​ ​continue​ ​to​ ​make​ ​normative​ ​judgments​ ​about​ ​what​ ​​most 
people​ ​or​ ​the​ ​majority​ ​of​ ​‘normal’​ ​people​ ​do,​ ​despite​ ​the​ ​fact​ ​that​ ​many​ ​of​ ​these 
judgments​ ​remain​ ​unsubstantiated​ ​by​ ​cognitive​ ​research.​ ​As​ ​I​ ​demonstrate​ ​in​ ​Chapter​ ​1, 
research​ ​on​ ​human​ ​decision-making​ ​and​ ​goal​ ​setting​ ​suggests​ ​that​ ​our​ ​philosophical 
intuitions​ ​and​ ​judgments​ ​about​ ​human​ ​decision-making​ ​may​ ​be​ ​seriously​ ​misguided.​ ​I 
think​ ​this​ ​evidence​ ​provides​ ​sufficient​ ​grounds​ ​for​ ​philosophically​ ​experimenting​ ​with 
the​ ​suspension​ ​(not​ ​necessarily​ ​the​ ​elimination)​ ​of​​ ​the​ ​necessitation​​ ​of​ ​reason​ ​and​ ​critical 
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reflection​ ​as​ ​elements​ ​in​ ​our​ ​accounts​ ​of​ ​autonomy.​ ​By​ ​this​ ​I​ ​mean​ ​that​ ​it​ ​may​ ​be​ ​more 
helpful​ ​to​ ​displace​ ​reason​ ​and​ ​critical​ ​reflection​ ​from​ ​occupying​ ​central​ ​positions​ ​as 
determinative​​ ​features​ ​in​ ​our​ ​accounts​ ​of​ ​autonomy.  
Because​ ​I​ ​am​ ​especially​ ​concerned​ ​with​ ​how​ ​people​ ​with​ ​heightened​ ​dependency 
and​ ​vulnerability​ ​experience​ ​autonomy,​ ​in​ ​Chapter​ ​2​ ​I​ ​consider​ ​how​ ​autonomy​ ​arises 
within​ ​relationships​ ​of​ ​care.​ ​Since​ ​autonomy​ ​is​ ​relational​ ​and​ ​contextualized​ ​by​ ​our 
vulnerabilities​ ​and​ ​dependencies,​ ​how​ ​can​ ​caregivers​ ​provide​ ​meaningful​ ​opportunities 
for​ ​others​ ​to​ ​experience​ ​it?​ ​I​ ​think​ ​we​ ​will​ ​be​ ​better​ ​positioned​ ​to​ ​answer​ ​such​ ​a​ ​question 
after​ ​disentangling​ ​autonomy​ ​from​ ​rights-based​ ​discourse​ ​and​ ​treating​ ​it​ ​instead​ ​like​ ​a 
human​ ​need.​ ​In​ ​relationships​ ​of​ ​care​ ​such​ ​as​ ​those​ ​between​ ​adults​ ​and​ ​minors​ ​and 
guardians​ ​and​ ​wards,​ ​the​ ​question​ ​of​ ​a​ ​right​ ​to​ ​legal​ ​autonomy​ ​is​ ​often​ ​obsolete​ ​because 
the​ ​person​ ​cared​ ​for​ ​may​ ​be​ ​either​ ​too​ ​young​ ​to​ ​exercise​ ​the​ ​right​ ​or​ ​in​ ​the​ ​case​ ​of 
guardianships,​ ​the​ ​person​ ​cared​ ​for​ ​has​ ​been​ ​legally​ ​determined​ ​to​ ​be​ ​incompetent​ ​with 
respect​ ​to​ ​exercising​ ​their​ ​legal​ ​rights.​ ​What​ ​is​ ​at​ ​stake​ ​in​ ​these​ ​relationships​ ​of​ ​care​ ​is 
something​ ​more​ ​like​ ​the​ ​individual’s​ ​personal​ ​autonomy​ ​(though​ ​such​ ​a​ ​distinction 
between​ ​personal/legal/political​ ​autonomy​ ​is​ ​blurred​ ​by​ ​statutory​ ​laws​ ​that​ ​require 
guardians​ ​to​ ​respect​ ​a​ ​ward’s​ ​right​ ​to​ ​make​ ​personal​ ​decisions).​ ​Perhaps​ ​by​ ​thinking 
about​ ​personal​ ​autonomy​ ​within​ ​a​ ​needs-based​ ​discourse​ ​we​ ​may​ ​gain​ ​more​ ​insight​ ​about 
what​ ​it​ ​means​ ​for​ ​a​ ​guardian​ ​to​ ​respond​ ​to​ ​it.  
I​ ​argue​ ​that​ ​autonomy​ ​and​ ​human​ ​choice​ ​making​ ​grows​ ​out​ ​of​ ​and​ ​can​ ​be 
nurtured​ ​by​ ​​competent​ ​​caring​ ​relationships​ ​which​ ​pay​ ​attention​ ​to​ ​and​ ​respond​ ​to​ ​human 
need​ ​appropriately.​ ​Conversely,​ ​these​ ​processes​ ​may​ ​be​ ​thwarted​ ​by​ ​relationships​ ​in 
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which​ ​needs​ ​are​ ​ignored​ ​and/or​ ​incompetently​ ​addressed.​ ​Caring​ ​competently​ ​implicates 
respecting​ ​the​ ​dignity​ ​of​ ​persons​ ​and​ ​their​ ​wide-ranging​ ​capacities​ ​as​ ​moral​ ​and​ ​political 
agents.​ ​But,​ ​acts​ ​of​ ​care​ ​can​ ​be​ ​idealized,​ ​glorified​ ​and​ ​can​ ​also​ ​oppress​ ​others.​ ​Thus,​ ​it​ ​is 
not​ ​my​ ​aim​ ​to​ ​offer​ ​a​ ​comprehensive​ ​care​ ​ethic​ ​or​ ​to​ ​idealize​ ​care​ ​itself.​ ​Rather,​ ​I​ ​am 
concerned​ ​with​ ​the​ ​ways​ ​that​ ​autonomy​ ​is​ ​and​ ​could​ ​be​ ​better​ ​fostered​ ​within​ ​actual 
relationships​ ​of​ ​care​ ​by​ ​responding​ ​to,​ ​and​ ​at​ ​times,​ ​anticipating​ ​the​ ​need​ ​to​ ​experience 
autonomy​ ​in​ ​others.  
The​ ​act​ ​of​ ​anticipating​ ​another​ ​person’s​ ​needs,​ ​however,​ ​raises​ ​concerns​ ​about 
paternalism.​ ​Are​ ​caregivers​ ​acting​ ​paternalistically​ ​when​ ​they​ ​make​ ​an​ ​inference​ ​about 
another​ ​person’s​ ​needs?​ ​Are​ ​actions​ ​taken​ ​with​ ​the​ ​individual’s​ ​(ward’s)​ ​best​ ​interests​ ​in 
mind,​ ​but​ ​which​ ​override​ ​the​ ​expressed​ ​preferences​ ​of​ ​that​ ​individual,​ ​properly 
considered​ ​paternalistic?​ ​I​ ​argue​ ​that​ ​in​ ​the​ ​context​ ​of​ ​a​ ​care​ ​relationship,​ ​anticipating​ ​and 
inferring​ ​needs​ ​falls​ ​within​ ​the​ ​scope​ ​of​ ​responsibility​ ​assumed​ ​by​ ​the​ ​caregiver​ ​to 
respond​ ​to​ ​the​ ​individual’s​ ​needs.​ ​Responding​ ​appropriately​ ​requires​ ​knowing​ ​the​ ​person 
who​ ​is​ ​being​ ​cared​ ​for​ ​well.​ ​This​ ​involves​ ​a​ ​deep​ ​familiarity​ ​with​ ​an​ ​individual’s​ ​abilities 
and​ ​needs,​ ​an​ ​appreciation​ ​and​ ​respect​ ​for​ ​the​ ​relationships​ ​that​ ​individual​ ​values,​ ​the 
individual’s​ ​short​ ​and​ ​long​ ​term​ ​interests,​ ​and​ ​the​ ​individual’s​ ​preferences​ ​and​ ​personal 
history,​ ​for​ ​example.​ ​It​ ​may​ ​also​ ​involve​ ​making​ ​a​ ​judgment​ ​about​ ​which​ ​means​ ​will​ ​best 
satisfy​ ​the​ ​individual’s​ ​long-term​ ​or​ ​comprehensive​ ​needs,​ ​which​ ​could​ ​be​ ​contrary​ ​to​ ​her 
expressed​ ​preferences​ ​in​ ​the​ ​present​ ​moment.  
Depending​ ​on​ ​the​ ​operating​ ​definition​ ​of​ ​paternalism,​ ​such​ ​an​ ​inference​ ​could​ ​be 
paternalistic,​ ​but​ ​if​ ​it​ ​is,​ ​I​ ​do​ ​not​ ​think​ ​it​ ​is​ ​a​ ​morally​ ​illegitimate​ ​exercise​ ​of​ ​power.​ ​Put 
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another​ ​way,​ ​if​ ​paternalistic​ ​actions​ ​are​ ​always​ ​ethically​ ​dubious​ ​because​ ​moral 
illegitimacy​ ​is​ ​necessarily​ ​implicated​ ​by​ ​the​ ​meaning​ ​of​ ​the​ ​term​ ​itself,​ ​then​ ​we​ ​need​ ​a 
different​ ​way​ ​of​ ​describing​ ​an​ ​act​ ​of​ ​providing​ ​care​ ​which​ ​interferes​ ​with​ ​an​ ​individual’s 
expressed​ ​preference​ ​or​ ​which​ ​makes​ ​an​ ​inference​ ​about​ ​her​ ​needs.​ ​I​ ​argue​ ​in​ ​Chapter​ ​2 
that​ ​it​ ​is​ ​inappropriate​ ​to​ ​characterize​ ​the​ ​act​ ​of​ ​‘anticipating​ ​needs’​ ​as​ ​paternalistic 
because​ ​such​ ​acts​ ​of​ ​care​ ​fall​ ​within​ ​the​ ​scope​ ​of​ ​the​ ​caregiver’s​ ​responsibilities​ ​to​ ​the 
individual.  
I​ ​am​ ​especially​ ​interested​ ​in​ ​the​ ​responsibilities​ ​and​ ​expectations​ ​of​ ​care​ ​involved 
in​ ​guardianships​ ​since​ ​the​ ​relationship​ ​is​ ​framed​ ​by​ ​a​ ​legal​ ​determination​ ​of​ ​the​ ​ward’s 
cognitive​ ​competence.​ ​A​ ​legal​ ​guardian​ ​is​ ​​ ​“lawfully​ ​invested​ ​with​ ​the​ ​power,​ ​and 
charged​ ​with​ ​the​ ​duty​ ​of​ ​taking​ ​care​ ​of​ ​the​ ​person​ ​and​ ​managing​ ​the​ ​property​ ​and​ ​rights 
of​ ​another​ ​person,​ ​who,​ ​for​ ​some​ ​peculiarity​ ​of​ ​status,​ ​or​ ​defect​ ​of​ ​age,​ ​understanding,​ ​or 
self-control,​ ​is​ ​considered​ ​incapable​ ​of​ ​administering​ ​his​ ​own​ ​affairs.”   2
In​ ​order​ ​to​ ​understand​ ​the​ ​purposes​ ​and​ ​expectations​ ​of​ ​care​ ​in​ ​contemporary 
guardianships,​ ​in​ ​Chapter​ ​3​ ​I​ ​offer​ ​an​ ​historical​ ​analysis​ ​of​ ​‘guardianships’​ ​as​ ​a​ ​legal 
practice​ ​to​ ​show​ ​how​ ​its​ ​purposes​ ​have​ ​shifted​ ​over​ ​time.​ ​I​ ​also​ ​offer​ ​a​ ​descriptive​ ​and 
comparative​ ​analysis​ ​of​ ​what​ ​makes​ ​‘guardianships’​ ​relationships​ ​of​ ​care.​ ​Because​ ​the 
guardian​ ​has​ ​a​ ​great​ ​deal​ ​of​ ​power​ ​over​ ​the​ ​actions​ ​and​ ​opportunities​ ​of​ ​the​ ​ward, 
guardianships​ ​have​ ​historically​ ​been​ ​and​ ​remain​ ​fertile​ ​grounds​ ​for​ ​ethical​ ​conflicts​ ​to 
arise​ ​between​ ​the​ ​values​ ​of​ ​individualism​ ​and​ ​the​ ​exercise​ ​of​ ​paternalism.​ ​I​ ​think​ ​part​ ​of 
2 ​ ​​Bass​ ​v.​ ​Cook​,​ ​4​ ​Port​ ​(Ala.)​ ​392;​ ​​Sparhawk​ ​v.​ ​Allen​,​ ​21​ ​N.​ ​H.​ ​27;​ ​​Burger​ ​v.​ ​Frakes​,​ ​67​ ​Iowa,​ ​460,​ ​23​ ​N.W. 
746.​ ​A​ ​guardian​ ​is​ ​a​ ​person​ ​appointed​ ​to​ ​take​ ​care​ ​of​ ​the​ ​person​ ​or​ ​property​ ​of​ ​another.​ ​Civ.​ ​Code​ ​Cal.​ ​See: 
http://thelawdictionary.org/guardian/ 
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this​ ​tension​ ​arises​ ​from​ ​the​ ​fact​ ​that​ ​our​ ​conceptions​ ​of​ ​autonomy​ ​are​ ​missing​ ​a 
meaningful​ ​framework​ ​for​ ​responding​ ​to​ ​it​ ​as​ ​a​ ​human​ ​need.​ ​Practitioners​ ​simply​ ​may 
not​ ​appreciate​ ​the​ ​significance​ ​of​ ​treating​ ​autonomy​ ​as​ ​a​ ​worthwhile​ ​experience​ ​for​ ​its 
own​ ​sake,​ ​and​ ​some​ ​resort​ ​to​ ​a​ ​form​ ​of​ ​practice​ ​that​ ​treats​ ​the​ ​ward’s​ ​agency​ ​as​ ​a 
non-starter. 
To​ ​provide​ ​a​ ​historical​ ​context​ ​for​ ​understanding​ ​contemporary​ ​expectations​ ​of 
care​ ​in​ ​guardianships,​ ​I​ ​briefly​ ​explore​ ​the​ ​historical​ ​practices​ ​of​ ​legal​ ​guardianships​ ​to 
illustrate​ ​how​ ​the​ ​purposes​ ​of​ ​guardianships​ ​have​ ​been​ ​(and​ ​are)​ ​shaped​ ​to​ ​reflect​ ​a 
community​ ​or​ ​culture’s​ ​values.​ ​At​ ​times,​ ​guardianships​ ​were​ ​used​ ​to​ ​protect​ ​and​ ​care​ ​for 
vulnerable​ ​persons.​ ​At​ ​other​ ​times,​ ​the​ ​central​ ​purposes​ ​of​ ​guardianships​ ​were​ ​to​ ​control 
and​ ​protect​ ​state​ ​property​ ​and​ ​private​ ​inheritances.​ ​The​ ​legal​ ​rules​ ​around​ ​guardianships 
and​ ​the​ ​control​ ​of​ ​property​ ​have​ ​at​ ​different​ ​points​ ​in​ ​history,​ ​for​ ​example,​ ​reinforced 
sexist​ ​stereotypes​ ​and​ ​oppressed​ ​others​ ​by​ ​excluding​ ​women​ ​from​ ​effectively​ ​serving​ ​in 
positions​ ​as​ ​guardians​ ​and​ ​caregivers.​ ​Such​ ​rules​ ​have​ ​coincided​ ​with​ ​the​ ​valuing​ ​of 
property​ ​over​ ​the​ ​care​ ​of​ ​persons.​ ​Thus,​ ​women,​ ​who​ ​may​ ​have​ ​been​ ​in​ ​the​ ​position​ ​to 
provide​ ​the​ ​best​ ​care​ ​for​ ​their​ ​children,​ ​were​ ​effectively​ ​denied​ ​the​ ​means​ ​to​ ​do​ ​so​ ​well 
by​ ​the​ ​law.​ ​I​ ​think​ ​this​ ​demonstrates​ ​that​ ​part​ ​of​ ​the​ ​purposes​ ​of​ ​guardianship​ ​reform​ ​laws 
in​ ​contemporary​ ​legal​ ​standards​ ​ought​ ​to​ ​be​ ​to​ ​mitigate​ ​and​ ​prevent​ ​the​ ​harms​ ​which 
have​ ​resulted​ ​as​ ​a​ ​consequence​ ​of​ ​prioritizing​ ​property​ ​over​ ​competent​ ​and​ ​quality​ ​care 
for​ ​persons.  
With​ ​this​ ​historical​ ​trajectory​ ​as​ ​a​ ​backdrop,​ ​contemporary​ ​debates​ ​about 
guardianships​ ​focus​ ​on​ ​balancing​ ​a​ ​guardian’s​ ​power​ ​with​ ​the​ ​values​ ​of​ ​liberty​ ​and 
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independence.​ ​Contemporarily,​ ​it​ ​is​ ​thought​ ​that​ ​liberty​ ​is​ ​best​ ​valued​ ​and​ ​protected​ ​by 
not​ ​interfering​ ​with​ ​one​ ​another​ ​and,​ ​when​ ​possible,​ ​by​ ​affording​ ​individuals​ ​maximal 
choice.​ ​Yet​ ​these​ ​values​ ​may​ ​in​ ​fact​ ​be​ ​antithetical​ ​to​ ​responding​ ​to​ ​an​ ​individual’s​ ​actual 
needs.​ ​Here​ ​again​ ​a​ ​non-idealized​ ​account​ ​of​ ​autonomy​ ​that​ ​is​ ​experientially​ ​rooted​ ​could 
help​ ​to​ ​address​ ​the​ ​inadequacies​ ​of​ ​libertarian​ ​accounts​ ​of​ ​freedom​ ​and​ ​choice-making​ ​at 
reflecting​ ​the​ ​needs​ ​of​ ​cognitively​ ​diverse,​ ​vulnerable,​ ​and​ ​highly​ ​dependent​ ​individuals.  
Thus,​ ​the​ ​current​ ​ethical​ ​problem​ ​should​ ​not​ ​be​ ​framed​ ​as​ ​based​ ​​in​ ​principle​​ ​on 
whether​ ​a​ ​guardian’s​ ​actions​ ​are​ ​paternalistic​ ​or​ ​wards​ ​are​ ​sufficiently​ ​‘free’.​ ​Rather,​ ​we 
should​ ​be​ ​concerned​ ​with​ ​the​ ​ethical​ ​problems​ ​that​ ​arise​ ​from​ ​incompetent​ ​care,​ ​which 
encompass​ ​a​ ​lack​ ​of​ ​national​ ​standards,​ ​a​ ​lack​ ​of​ ​enforcement​ ​and​ ​supervision​ ​regarding 
the​ ​relationship​ ​itself,​ ​and​ ​the​ ​mismatch​ ​that​ ​occurs​ ​when​ ​practitioners​ ​are​ ​conceptually 
ill-equipped​ ​to​ ​appreciate​ ​the​ ​significance​ ​of​ ​their​ ​duties​ ​of​ ​care,​ ​thereby​ ​contributing​ ​to 
the​ ​neglect​ ​and​ ​exploitation​ ​of​ ​wards. 
As​ ​stated,​ ​I​ ​argue​ ​that​ ​theorizing​ ​autonomy​ ​as​ ​a​ ​need​ ​rather​ ​than​ ​as​ ​a​ ​right​ ​has 
several​ ​advantages.​ ​For​ ​one,​ ​treating​ ​autonomy​ ​as​ ​a​ ​need​ ​disentangles​ ​it​ ​from​ ​a​ ​natural 
rights​ ​based​ ​tradition​ ​where​ ​‘reason’​ ​is​ ​the​ ​means​ ​by​ ​which​ ​we​ ​come​ ​to​ ​know​ ​or 
understand​ ​what​ ​is​ ​morally​ ​acceptable,​ ​permissible​ ​or​ ​required​ ​of​ ​us​ ​in​ ​virtue​ ​of​ ​our 
humanity.​ ​For​ ​another,​ ​the​ ​‘right​ ​of​ ​autonomy’​ ​has​ ​been​ ​theorized​ ​as​ ​a​ ​right​ ​​in​ ​rem​, 
meaning​ ​a​ ​right​ ​to​ ​some​ ​​thing​.​ ​The​ ​qualification​ ​for​ ​being​ ​able​ ​to​ ​legitimately​ ​assert​ ​such 
a​ ​claim​ ​against​ ​another​ ​person​ ​depends​ ​on​ ​one’s​ ​participation​ ​in​ ​society​ ​as​ ​a​ ​full​ ​(and 
usually​ ​​rational)​​ ​agent.​ ​Agency​ ​becomes​ ​interwoven​ ​with​ ​philosophical​ ​norms​ ​about 
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reason.​ ​Human​ ​needs,​ ​however,​ ​carry​ ​a​ ​moral​ ​obligation​ ​to​ ​respond​ ​that​ ​exists 
independently​ ​from​ ​a​ ​person’s​ ​particular​ ​abilities.  
Another​ ​advantage​ ​is​ ​that​ ​rights​ ​are​ ​often​ ​theorized​ ​in​ ​such​ ​a​ ​way​ ​so​ ​as​ ​to​ ​conflate 
their​ ​universalizability​ ​with​ ​an​ ​equality​ ​of​ ​‘type’.​ ​That​ ​is,​ ​the​ ​‘right’​ ​itself​ ​holds​ ​true​ ​of 
everyone​ ​in​ ​the​ ​same​ ​way,​ ​to​ ​be​ ​exercised​ ​more​ ​or​ ​less​ ​under​ ​similar​ ​circumstances,​ ​and 
is​ ​equally​ ​shared​ ​by​ ​all​ ​qualifying​ ​(i.e.,​ ​rational)​ ​‘members’​ ​of​ ​the​ ​community.​ ​Rights 
may​ ​belong​ ​to​ ​individuals​ ​but​ ​are​ ​not​ ​themselves​ ​individualized.​ ​Needs,​ ​however,​ ​can 
more​ ​easily​ ​be​ ​theorized​ ​as​ ​universal​ ​to​ ​the​ ​human​ ​experience,​ ​while​ ​also​ ​particularized 
to​ ​an​ ​individual’s​ ​unique​ ​vulnerabilities​ ​and​ ​dependencies.​ ​Theorizing​ ​autonomy​ ​as​ ​a 
need​ ​is​ ​also​ ​more​ ​compatible​ ​with​ ​understanding​ ​the​ ​central​ ​purpose​ ​of​ ​political​ ​and​ ​legal 
institutions​ ​as​ ​being​ ​that​ ​which​ ​effectively​ ​responds​ ​to​ ​human​ ​need.  
Building​ ​on​ ​this​ ​understanding​ ​of​ ​autonomy​ ​as​ ​a​ ​need,​ ​Chapter​ ​4​ ​considers​ ​more 
broadly​ ​how​ ​philosophers​ ​might​ ​account​ ​for​ ​responding​ ​to​ ​the​ ​human​ ​need​ ​for​ ​autonomy 
in​ ​theories​ ​of​ ​justice.​ ​More​ ​specifically,​ ​I​ ​argue​ ​that​ ​an​ ​endorsement​ ​of​ ​‘non-ideal 
autonomy’​ ​is​ ​compatible​ ​with​ ​capability​ ​approaches​ ​to​ ​justice​ ​such​ ​as​ ​Martha 
Nussbaum’s​ ​​(Nussbaum​ ​2011,​ ​2001)​.​ ​But​ ​‘fitting​ ​it​ ​in’​ ​will​ ​require​ ​modifications​ ​to​ ​and 
further​ ​specification​ ​of​ ​the​ ​meaning​ ​and​ ​role​ ​of​ ​‘practical​ ​reason’​ ​in​ ​her​ ​account.​ ​The 
Capabilities​ ​Approach​ ​is​ ​compatible​ ​with​ ​non-ideal​ ​autonomy​ ​because​ ​it​ ​aims​ ​to​ ​take​ ​the 
abilities​ ​of​ ​each​ ​individual​ ​person​ ​as​ ​they​ ​are.​ ​‘Practical​ ​reason’​ ​is​ ​not​ ​specifically​ ​meant 
to​ ​refer​ ​to​ ​strict​ ​notions​ ​of​ ​rationality,​ ​and​ ​Nussbaum’s​ ​approach​ ​explicitly​ ​aims​ ​to​ ​be 
inclusive​ ​of​ ​people​ ​with​ ​cognitive​ ​disabilities.​ ​But​ ​a​ ​close​ ​textual​ ​analysis​ ​of​ ​the​ ​implicit 
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norms​ ​in​ ​Nussbaum’s​ ​writings​ ​reveal​ ​that​ ​the​ ​account,​ ​as​ ​is,​ ​does​ ​not​ ​coherently​ ​integrate 
anyone​ ​who​ ​is​ ​not​ ​capable​ ​of​ ​practical​ ​reason​ ​as​ ​an​ ​agent​ ​in​ ​her​ ​theory​ ​of​ ​justice.  
I​ ​argue​ ​that​ ​implementing​ ​a​ ​non-ideal​ ​approach​ ​to​ ​autonomy​ ​could​ ​be​ ​helpful​ ​for 
addressing​ ​this​ ​problem​ ​because​ ​it​ ​accounts​ ​for​ ​more​ ​inclusive​ ​and​ ​diverse 
understandings​ ​of​ ​self-determination​ ​and​ ​decision-making​ ​and​ ​it​ ​does​ ​so​ ​in​ ​ways​ ​which 
avoid​ ​systematically​ ​excluding​ ​people​ ​with​ ​more​ ​‘severe’​ ​forms​ ​of​ ​disabilities​ ​from​ ​equal 
political​ ​entitlements.​ ​It​ ​also​ ​recognizes​ ​the​ ​importance​ ​of​ ​others​ ​in​ ​supporting​ ​and 
validating​ ​experiences​ ​of​ ​autonomy​ ​as​ ​central​ ​to​ ​human​ ​experience.​ ​My​ ​hope​ ​is​ ​that​ ​by 
incorporating​ ​non-ideal​ ​autonomy,​ ​theories​ ​of​ ​justice​ ​such​ ​as​ ​Nussbaum’s​ ​capabilities 
approach​ ​might​ ​better​ ​reflect​ ​and​ ​integrate​ ​the​ ​experiences​ ​of​ ​more​ ​people.  
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Chapter​ ​1:​ ​Making​ ​Sense​ ​of​ ​Autonomy 
Enlightenment​ ​philosophers​ ​emphasized​ ​the​ ​importance​ ​of​ ​individual​ ​freedom​ ​and 
critical​ ​thinking​ ​with​ ​an​ ​insistence​ ​that​ ​these​ ​are​ ​two​ ​natural​ ​conditions​ ​for​ ​the​ ​expression 
of​ ​our​ ​humanity.​ ​These​ ​philosophers​ ​were​ ​responding​ ​to​ ​the​ ​intellectual​ ​control​ ​of 
religious​ ​dogma​ ​dating​ ​from​ ​late​ ​antiquity​ ​through​ ​the​ ​medieval​ ​eras.​ ​That​ ​individuals 
have​ ​both​ ​a​ ​natural​ ​capacity​ ​for—and​ ​a​ ​right​ ​to—independent​ ​and​ ​critical​ ​thought​ ​not 
restricted​ ​by​ ​any​ ​particular​ ​political,​ ​religious​ ​or​ ​legal​ ​system​ ​should​ ​not​ ​be​ ​regarded​ ​as 
an​ ​idea​ ​that​ ​is​​ ​merely​​ ​the​ ​product​ ​of​ ​human​ ​intuition,​ ​nor​ ​as​ ​an​ ​idea​ ​which​ ​can​ ​be 
divorced​ ​from​ ​its​ ​sociohistorical​ ​context​ ​​(Lindley​ ​1986;​ ​Schneewind​ ​1998;​ ​Christman 
2015)​.​​ ​​It​ ​is​ ​the​ ​case,​ ​however,​ ​perhaps​ ​on​ ​account​ ​of​ ​its​ ​intuitive​ ​appeal,​ ​that​ ​‘autonomy’ 
is​ ​a​ ​difficult​ ​concept​ ​to​ ​communicate​ ​clearly​ ​about.​ ​The​ ​word​ ​does​ ​a​ ​lot​ ​of​ ​semantic​ ​work 
for​ ​different​ ​people​ ​and​ ​contexts.​ ​Deciphering​ ​its​ ​meaning​ ​is​ ​largely​ ​dependent​ ​on 
understanding​ ​the​ ​speakers​ ​using​ ​it​ ​(and​ ​their​ ​audiences)​ ​as​ ​well​ ​as​ ​the​ ​circumstances​ ​and 
cultures​ ​in​ ​which​ ​its​ ​use​ ​is​ ​embedded. 
In​ ​the​ ​U.S.,​ ​for​ ​example,​ ​medical​ ​practitioners​ ​and​ ​bioethicists​ ​use​ ​the​ ​word 
‘autonomy’​ ​in​ ​addressing​ ​a​ ​patient’s​ ​right​ ​to​ ​‘informed​ ​consent’​ ​about​ ​medical​ ​decisions 
such​ ​as​ ​surgical​ ​procedures,​ ​organ​ ​donation​ ​and​ ​end​ ​of​ ​life​ ​care.​ ​In​ ​the​ ​context​ ​of 
women's​ ​liberation​ ​and​ ​reproductive​ ​choice​ ​‘autonomy’​ ​encompasses​ ​a​ ​personal​ ​right​ ​to 
make​ ​decisions​ ​with​ ​respect​ ​to​ ​bodily​ ​integrity​ ​while​ ​also​ ​implicating​ ​political​ ​and​ ​legal 
norms​ ​about​ ​the​ ​right​ ​to​ ​privacy.​ ​For​ ​some​ ​moral​ ​and​ ​political​ ​philosophers,​ ​‘autonomy’ 
involves​ ​a​ ​capacity​ ​for​ ​moral​ ​reasoning​ ​that​ ​may​ ​include​ ​setting​ ​moral​ ​principles​ ​or​ ​rules 
for​ ​one’s​ ​self​ ​as​ ​a​ ​framework​ ​for​ ​ethical​ ​action.​ ​Alternatively,​ ​the​ ​term​ ​‘autonomy’​ ​can 
14 
capture​ ​the​ ​idea​ ​that​ ​so​ ​long​ ​as​ ​we​ ​are​ ​not​ ​harming​ ​others​ ​or​ ​failing​ ​in​ ​our​ ​legal​ ​duties, 
we​ ​ought​ ​to​ ​be​ ​left​ ​alone​ ​to​ ​do​ ​as​ ​we​ ​please.​ ​Even​ ​further,​ ​metaphysicians​ ​might​ ​use 
‘autonomy’​ ​in​ ​discussing​ ​what​ ​an​ ​individual​ ​is​ ​actually​ ​​able​ ​​to​ ​choose​ ​in​ ​light​ ​of​ ​the 
difficulty​ ​involved​ ​in​ ​determining​ ​the​ ​possible​ ​prior​ ​causes​ ​acting​ ​on​ ​her​ ​will. 
Given​ ​the​ ​varied​ ​usages​ ​of​ ​the​ ​term​ ​as​ ​just​ ​seen​ ​it​ ​is​ ​not​ ​surprising​ ​that​ ​theorists 
and​ ​practitioners​ ​speak​ ​past​ ​one​ ​another.​ ​This​ ​project​ ​specifically​ ​examines​ ​what​ ​I 
perceive​ ​to​ ​be​ ​a​ ​gap​ ​between​ ​our​ ​philosophical​ ​accounts​ ​of​ ​autonomy​ ​and​ ​what​ ​it​ ​means 
to​ ​be​ ​autonomous​ ​in​ ​everyday​ ​life,​ ​but​ ​especially​ ​in​ ​relationships​ ​of​ ​care.​ ​I​ ​am​ ​concerned 
with​ ​how​ ​autonomy​ ​has​ ​been​ ​conceptualized​ ​by​ ​philosophers​ ​because​ ​the​ ​work​ ​of 
philosophy​ ​shapes​ ​the​ ​meanings​ ​of​ ​the​ ​‘concept’​ ​that​ ​are​ ​available​ ​for​ ​practitioners​ ​of 
law.​ ​Guardians,​ ​for​ ​example,​ ​may​ ​use​ ​the​ ​concept​ ​to​ ​filter​ ​through,​ ​apply​ ​and/or 
understand​ ​the​ ​scope​ ​and​ ​meaning​ ​of​ ​the​ ​expectations​ ​of​ ​care​ ​laid​ ​out​ ​by​ ​statutory​ ​laws. 
Without​ ​a​ ​robust​ ​account​ ​of​ ​autonomy,​ ​including​ ​an​ ​understanding​ ​of​ ​why​ ​it​ ​is​ ​valuable 
and​ ​what​ ​it​ ​means​ ​for​ ​diverse​ ​individuals​ ​to​ ​experience​ ​it,​ ​the​ ​legal​ ​expectations​ ​of​ ​care 
remain​ ​superfluous​ ​and​ ​unclear.  
Here​ ​I​ ​argue​ ​that​ ​exploring​ ​and​ ​developing​ ​a​ ​robust​ ​phenomenological​ ​account​ ​of 
autonomy​ ​might​ ​be​ ​one​ ​way​ ​to​ ​bring​ ​more​ ​clarity​ ​to​ ​the​ ​practical​ ​expectations​ ​laid​ ​out​ ​by 
guardianship​ ​reform​ ​laws.​ ​Some​ ​ward’s​ ​bill​ ​of​ ​rights​ ​statutes​ ​specifically​ ​aim​ ​to​ ​protect 
and​ ​preserve​ ​autonomy​ ​interests,​ ​yet​ ​a​ ​ward​ ​is​ ​legally​ ​determined​ ​to​ ​be​ ​incompetent​ ​or 
incapable​ ​of​ ​making​ ​the​ ​sorts​ ​of​ ​decisions​ ​typically​ ​associated​ ​with​ ​autonomy.​ ​This​ ​is 
problematic​ ​because​ ​the​ ​statutory​ ​law​ ​aims​ ​to​ ​preserve​ ​the​ ​value​ ​of​ ​self-determination​ ​for 
people​ ​whom​ ​the​ ​law​ ​has​ ​at​ ​the​ ​same​ ​time​ ​determined​ ​are​ ​not​ ​capable​ ​of​ ​making​ ​rational 
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decisions​ ​for​ ​themselves.​ ​So​ ​what​ ​does​ ​preserving​ ​and​ ​respecting​ ​a​ ​ward’s​ ​right​ ​to​ ​be 
involved​ ​in​ ​the​ ​decision-making​ ​process​ ​actually​ ​entail?  
Unfortunately,​ ​many​ ​guardians​ ​lack​ ​a​ ​rich​ ​sense​ ​of​ ​what​ ​‘autonomy’​ ​means​ ​under 
such​ ​circumstances​ ​and​ ​default​ ​to​ ​a​ ​practice​ ​of​ ​decision-making​ ​which​ ​makes​ ​little​ ​effort 
to​ ​engage​ ​wards​ ​in​ ​the​ ​process.​ ​I​ ​think​ ​a​ ​partial​ ​response​ ​to​ ​this​ ​problem​ ​includes 
developing​ ​an​ ​inclusivity​ ​driven​ ​non-ideal​ ​account​ ​of​ ​autonomy​ ​that​ ​emphasizes​ ​the 
human​ ​need​ ​to​ ​experience​ ​the​ ​assertion​ ​of​ ​our​ ​wills​ ​in​ ​the​ ​context​ ​of​ ​our​ ​unique​ ​abilities, 
vulnerabilities,​ ​dependencies​ ​and​ ​relationships​ ​so​ ​that​ ​guardians​ ​(and​ ​philosophers)​ ​are 
better​ ​equipped​ ​to​ ​interpret​ ​and​ ​respond​ ​to​ ​the​ ​legal​ ​expectations​ ​of​ ​care.​ ​In​ ​keeping​ ​with 
feminist​ ​critiques​ ​of​ ​‘autonomy’,​ ​I​ ​argue​ ​that​ ​philosophical​ ​norms​ ​which​ ​center 
individualism​ ​and​ ​rationality​ ​at​ ​the​ ​heart​ ​of​ ​the​ ​concept​ ​itself​ ​have​ ​left​ ​us​ ​missing 
important​ ​information​ ​about​ ​what​ ​it​ ​means​ ​for​ ​individuals​ ​to​ ​assert​ ​their/our​ ​wills​ ​in 
diverse​ ​ways,​ ​but​ ​that​ ​nevertheless​ ​ought​ ​to​ ​be​ ​encompassed​ ​by​ ​an​ ​expanded 
understanding​ ​of​ ​‘autonomy’.  
My​ ​approach​ ​is​ ​non-ideal​ ​in​ ​that​ ​it​ ​both​ ​(1)​ ​decentralizes​ ​the​ ​role​ ​of​ ​reason, 
rationality​ ​and​ ​critical​ ​reflection,​ ​and​ ​it​ ​(2)​ ​integrates​ ​diverse​ ​and​ ​collaborative​ ​forms​ ​of 
decision-making.​ ​I​ ​have​ ​found​ ​the​ ​most​ ​support​ ​for​ ​my​ ​conception​ ​of​ ​autonomy​ ​from 
feminist​ ​relational​ ​approaches​ ​because​ ​they​ ​incorporate​ ​critiques​ ​of​ ​‘ideal’​ ​autonomy 
while​ ​also​ ​emphasizing​ ​the​ ​critical​ ​role​ ​that​ ​other​ ​people​ ​play​ ​in​ ​our​ ​development​ ​of 
autonomy​ ​as​ ​individuals.​ ​What​ ​follows​ ​in​ ​this​ ​chapter​ ​is​ ​a​ ​descriptive​ ​summary​ ​of 
feminist​ ​critiques​ ​of​ ​and​ ​relational​ ​accounts​ ​of​ ​autonomy​ ​so​ ​as​ ​to​ ​provide​ ​the​ ​reader​ ​with 
a​ ​general​ ​background​ ​on​ ​feminist​ ​approaches​ ​to​ ​the​ ​concept.​ ​From​ ​there,​ ​I​ ​distinguish 
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‘ideal’​ ​trends​ ​within​ ​those​ ​approaches​ ​and​ ​my​ ​own​ ​‘non-ideal’​ ​approach​ ​to​ ​theorizing 
autonomy.​ ​Then,​ ​I​ ​offer​ ​a​ ​very​ ​rough​ ​outline​ ​of​ ​what​ ​a​ ​non-ideal​ ​phenomenological 
approach​ ​to​ ​autonomy​ ​might​ ​look​ ​like​ ​in​ ​order​ ​to​ ​begin​ ​a​ ​conversation​ ​about​ ​how​ ​best​ ​to 
supplement​ ​feminist​ ​relational​ ​accounts.​ ​(This​ ​work​ ​serves​ ​to​ ​set​ ​up​ ​a​ ​later​ ​argument​ ​for 
theorizing​ ​autonomy​ ​as​ ​a​ ​‘need’​ ​in​ ​the​ ​context​ ​of​ ​relationships​ ​of​ ​care​ ​as​ ​developed​ ​by 
Chapter​ ​2.) 
 
1.1​ ​Relational​ ​Accounts​ ​of​ ​Autonomy​ ​&​ ​Critiques​ ​of​ ​Traditional​ ​Autonomy 
 
1.1.1​ ​Overview 
I​ ​consider​ ​‘ideal​ ​accounts’​ ​to​ ​be​ ​those​ ​that​ ​construct​ ​autonomy​ ​in​ ​a​ ​way​ ​that​ ​necessitates 
either​ ​a​ ​capacity​ ​for​ ​rationality​ ​or​ ​the​ ​use​ ​of​ ​reason​ ​itself.​ ​Accounts​ ​of​ ​autonomy​ ​are​ ​ideal 
when​ ​an​ ​individual​ ​is​ ​required​ ​to​ ​engage​ ​in​ ​a​ ​seemingly​ ​‘perfect’​ ​cognitive​ ​process, 
which​ ​in​ ​practice​ ​is​ ​only​ ​realized​ ​imperfectly.​ ​An​ ​account​ ​may​ ​make​ ​use​ ​of​ ​ideal​ ​features 
by​ ​drawing​ ​on​ ​requirements​ ​of​ ​critical​ ​self-reflection,​ ​rationality,​ ​and​ ​reasonableness​ ​as 
thresholds​ ​for​ ​autonomous​ ​decision-making.​ ​Examples​ ​can​ ​be​ ​found​ ​in​ ​Western​ ​moral 
and​ ​political​ ​thought,​ ​though​ ​most​ ​notably​ ​in​ ​the​ ​work​ ​of​ ​Immanuel​ ​Kant.  
Other​ ​examples​ ​of​ ​ideal​ ​approaches​ ​to​ ​autonomy,​ ​I​ ​argue,​ ​can​ ​be​ ​found​ ​in​ ​feminist 
relational​ ​accounts​ ​of​ ​autonomy​ ​that​ ​de-emphasize​ ​the​ ​features​ ​of​ ​individualism​ ​and 
independence​ ​typical​ ​of​ ​traditional​ ​Western​ ​accounts​ ​of​ ​autonomy,​ ​while​ ​still​ ​positing 
critical​ ​reflection​ ​as​ ​necessary​ ​for​ ​self-determination.​ ​Broadly,​ ​relational​ ​accounts​ ​of 
autonomy​ ​insist​ ​that​ ​our​ ​relationships​ ​with​ ​other​ ​people​ ​are​ ​paramount​ ​for​ ​understanding 
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the​ ​opportunities,​ ​circumstances​ ​and/or​ ​constraints​ ​on​ ​our​ ​exercise​ ​of​ ​autonomous 
choice-making​ ​and​ ​for​ ​how​ ​we​ ​actually​ ​learn​ ​how​ ​to​ ​become​ ​an​ ​autonomous​ ​agent.​ ​In 
addition​ ​to​ ​emphasizing​ ​relationships​ ​with​ ​others,​ ​feminist​ ​relational​ ​accounts​ ​also​ ​reject 
individualistic​ ​and​ ​ableist​ ​conceptions​ ​of​ ​independence​ ​and​ ​self-sufficiency​ ​that​ ​have 
been​ ​culturally​ ​bound​ ​up​ ​with​ ​the​ ​concept​ ​of​ ​autonomy.​ ​Yet​ ​despite​ ​these​ ​rejections, 
relational​ ​accounts​ ​may​ ​nevertheless​ ​be​ ​ideal​ ​if​ ​they​ ​necessitate​ ​a​ ​particular​ ​cognitive 
process,​ ​such​ ​as​ ​critical​ ​reflection,​ ​for​ ​autonomy.​ ​Though​ ​I​ ​agree​ ​with​ ​the​ ​critiques​ ​put 
forth​ ​by​ ​feminist​ ​theorists​ ​as​ ​discussed​ ​in​ ​the​ ​following​ ​section,​ ​and​ ​though​ ​I​ ​find​ ​their 
emphasis​ ​and​ ​incorporation​ ​of​ ​relationships​ ​exceedingly​ ​important​ ​for​ ​expanding​ ​our 
conceptions​ ​of​ ​autonomy,​ ​I​ ​depart​ ​from​ ​them​ ​by​ ​de-emphasizing​ ​particular​ ​cognitive 
processes​ ​(such​ ​as​ ​critical​ ​reflection)​ ​for​ ​autonomy.​ ​My​ ​hope​ ​is​ ​that​ ​what​ ​might​ ​follow 
from​ ​doing​ ​so​ ​will​ ​be​ ​a​ ​more​ ​inclusive​ ​account​ ​of​ ​‘autonomy’.  
 
1.1.2​ ​What​ ​is​ ​relational​ ​autonomy? 
Briefly,​ ​relational​ ​accounts​ ​of​ ​autonomy​ ​are​ ​critical​ ​responses​ ​to​ ​‘traditional’​ ​approaches 
to​ ​autonomy.​ ​Relational​ ​approaches​ ​aim​ ​to​ ​reinterpret​ ​and​ ​reconstruct​ ​the​ ​meaning​ ​of 
autonomy​ ​so​ ​as​ ​to​ ​account​ ​for​ ​the​ ​role​ ​that​ ​others​ ​play​ ​in​ ​its​ ​exercise​ ​and​ ​development. 
Feminists​ ​theorists​ ​of​ ​autonomy​ ​regard​ ​‘traditional’​ ​accounts​ ​as​ ​those​ ​that​ ​reflect​ ​an 
amalgamation​ ​of​ ​the​ ​thoughts,​ ​writings​ ​and​ ​social​ ​and​ ​legal​ ​policies​ ​stemming​ ​principally 
from​ ​the​ ​Enlightenment​ ​period​ ​on​ ​the​ ​relationship​ ​between​ ​rationality,​ ​agency,​ ​and 
self-governance.​ ​As​ ​will​ ​be​ ​discussed,​ ​feminist​ ​theorists​ ​have​ ​criticized​ ​these​ ​accounts 
from​ ​different​ ​angles​ ​and​ ​on​ ​several​ ​differing​ ​points.​ ​Summarily​ ​though​ ​“​ ​…​ ​the​ ​charge 
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is​ ​that​ ​the​ ​concept​ ​of​ ​autonomy​ ​is​ ​inherently​ ​masculinist,​ ​that​ ​it​ ​is​ ​inextricably​ ​bound​ ​up 
with​ ​masculine​ ​character​ ​ideals,​ ​with​ ​assumptions​ ​about​ ​selfhood​ ​and​ ​agency​ ​that​ ​are 
metaphysically,​ ​epistemologically,​ ​and​ ​ethically​ ​problematic​ ​from​ ​a​ ​feminist​ ​perspective, 
and​ ​with​ ​political​ ​traditions​ ​that​ ​historically​ ​have​ ​been​ ​hostile​ ​to​ ​women’s​ ​interests​ ​and 
freedom...the​ ​notion​ ​of​ ​individual​ ​autonomy​ ​is​ ​fundamentally​ ​individualistic​ ​and 
rationalistic”​ ​​(Mackenzie​ ​and​ ​Stoljar​ ​2000,​ ​3)​. 
The​ ​ideals​ ​and​ ​assumptions​ ​underlying​ ​traditional​ ​constructions​ ​of​ ​the​ ​concept​ ​are 
problematic​ ​for​ ​feminists​ ​for​ ​various​ ​reasons.​ ​One​ ​reason​ ​is​ ​that​ ​assumptions​ ​about 
selfhood​ ​that​ ​presuppose​ ​the​ ​absence​ ​of​ ​oppressive​ ​conditions,​ ​and​ ​prioritize 
individuality​ ​and​ ​independence​ ​typically​ ​associated​ ​with​ ​the​ ​experience​ ​of​ ​able-bodied 
white​ ​men,​ ​do​ ​not​ ​capture​ ​the​ ​experiences​ ​of​ ​people​ ​in​ ​relationships​ ​of​ ​dependency 
and/or​ ​care—especially​ ​people​ ​living​ ​in​ ​poverty,​ ​people​ ​with​ ​disabilities,​ ​people​ ​with 
chronic​ ​illness,​ ​the​ ​experiences​ ​of​ ​women,​ ​children,​ ​and​ ​people​ ​who​ ​are​ ​aging,​ ​etc.  
Another​ ​reason​ ​is​ ​that​ ​the​ ​normative​ ​expectations​ ​of​ ​self​ ​sufficiency​ ​underlying 
traditional​ ​accounts​ ​of​ ​autonomy​ ​represent​ ​a​ ​false​ ​picture​ ​of​ ​human​ ​care​ ​needs​ ​and 
effectively​ ​exclude​ ​those​ ​who​ ​rely​ ​on​ ​others​ ​to​ ​meet​ ​their​ ​needs​ ​from​ ​being​ ​theorized​ ​as 
autonomous​ ​subjects.​ ​The​ ​cognitive​ ​ideals​ ​supporting​ ​traditional​ ​accounts​ ​of​ ​autonomy 
pervade​ ​mainstream​ ​moral​ ​and​ ​political​ ​theories,​ ​which,​ ​as​ ​a​ ​result,​ ​fail​ ​to​ ​capture​ ​the 
metaphysical,​ ​political​ ​and​ ​social​ ​realities​ ​of​ ​human​ ​vulnerability​ ​and​ ​the​ ​role​ ​it​ ​plays​ ​in 
our​ ​development​ ​as​ ​autonomous​ ​agents. 
Though​ ​partially​ ​a​ ​critique​ ​of​ ​traditional​ ​accounts​ ​of​ ​autonomy,​ ​theories​ ​of 
‘relational​ ​autonomy’​ ​also​ ​aim​ ​to​ ​positively​ ​reconstruct​ ​it​ ​by​ ​offering​ ​an​ ​account​ ​of 
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autonomy​ ​that​ ​better​ ​reflects​ ​the​ ​experiences​ ​of​ ​those​ ​excluded​ ​by​ ​the​ ​tradition.​ ​While 
‘relational​ ​autonomy’​ ​itself​ ​does​ ​not​ ​represent​ ​a​ ​fixed​ ​or​ ​unified​ ​concept,​ ​it​ ​does​ ​reflect 
“shared​ ​convictions​ ​that​ ​persons​ ​are​ ​socially​ ​embedded​ ​and​ ​that​ ​agents’​ ​identities​ ​are 
formed​ ​within​ ​the​ ​context​ ​of​ ​social​ ​relationships​ ​and​ ​shaped​ ​by​ ​a​ ​complex​ ​of​ ​intersecting 
social​ ​determinants,​ ​such​ ​as​ ​race,​ ​class,​ ​gender,​ ​and​ ​ethnicity”​ ​​(Mackenzie​ ​and​ ​Stoljar 
2000,​ ​4)​.​ ​Intersectionality,​ ​as​ ​introduced​ ​by​ ​Kimberlé​ ​Crenshaw​ ​​(1991)​,​ ​refers​ ​to​ ​the 
ways​ ​that​ ​several​ ​categories​ ​of​ ​social​ ​identities​ ​and​ ​experiences​ ​intersect​ ​with​ ​one 
another​ ​to​ ​create​ ​unique​ ​experiences​ ​of​ ​oppression. ​ ​Relational​ ​autonomy​ ​recognizes 3
intersectionality​ ​as​ ​critical​ ​to​ ​the​ ​formation​ ​of​ ​moral​ ​agents’​ ​identities​ ​while​ ​emphasizing 
that​ ​this​ ​backdrop​ ​is​ ​also​ ​important​ ​for​ ​understanding​ ​what​ ​it​ ​means​ ​to​ ​be​ ​an​ ​‘individual’ 
(as​ ​complex​ ​and​ ​situated​ ​in​ ​relation​ ​to​ ​others).  
Feminist​ ​theorists​ ​disagree,​ ​however,​ ​about​ ​the​ ​value​ ​of​ ​autonomy​ ​and​ ​the​ ​role​ ​it 
should​ ​play​ ​in​ ​moral,​ ​political,​ ​and​ ​legal​ ​theories.​ ​Feminists​ ​also​ ​disagree​ ​about​ ​the 
meaning​ ​of​ ​the​ ​concept​ ​itself.​ ​Some​ ​feminists​ ​argue​ ​that​ ​the​ ​value​ ​of​ ​autonomy​ ​has​ ​been 
overemphasized​ ​in​ ​mainstream​ ​moral​ ​and​ ​political​ ​theories,​ ​the​ ​result​ ​of​ ​which​ ​has​ ​been 
the​ ​neglect​ ​and​ ​devaluation​ ​of​ ​vulnerabilities,​ ​dependencies,​ ​and​ ​other​ ​values​ ​that 
flourish​ ​as​ ​a​ ​result​ ​of​ ​our​ ​relationships​ ​with​ ​others.​ ​Others​ ​argue​ ​that​ ​autonomy​ ​is​ ​central 
to​ ​participating​ ​in​ ​political​ ​and​ ​legal​ ​discourse,​ ​however​ ​distorted​ ​the​ ​concept​ ​may​ ​now 
be,​ ​and​ ​that​ ​to​ ​reject​ ​it​ ​wholesale​ ​would​ ​only​ ​lead​ ​to​ ​further​ ​exclusion​ ​from​ ​political​ ​and 
legal​ ​participation.  
3​ ​For​ ​example,​ ​see​ ​Collins​ ​​(1998)​,​ ​Davis​ ​​(2011)​,​ ​and​ ​Hooks​ ​​(1981)​.  
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Some​ ​of​ ​the​ ​disagreements​ ​about​ ​the​ ​value​ ​of​ ​autonomy​ ​can​ ​be​ ​attributed​ ​to 
variations​ ​in​ ​use​ ​and​ ​different​ ​understandings​ ​about​ ​its​ ​meaning.​ ​As​ ​previously​ ​noted, 
autonomy​ ​itself​ ​is​ ​a​ ​fluid​ ​concept​ ​and​ ​its​ ​meaning​ ​is​ ​context-sensitive​ ​​(Mackenzie​ ​and 
Stoljar​ ​2000)​.​ ​As​ ​we​ ​have​ ​seen,​ ​depending​ ​on​ ​the​ ​context,​ ​autonomy​ ​can,​ ​for​ ​example, 
involve​ ​self-determination,​ ​informed​ ​consent,​ ​rational​ ​self-choice,​ ​free​ ​will,​ ​authentic 
decision-making,​ ​or​ ​self-governance,​ ​etc.​ ​Despite​ ​the​ ​inconsistencies​ ​in​ ​use​ ​and​ ​meaning, 
Mackenzie​ ​and​ ​Stoljar​ ​aim​ ​to​ ​bring​ ​clarity​ ​to​ ​the​ ​term​ ​by​ ​identifying​ ​five​ ​general​ ​‘types’ 
of​ ​feminist​ ​critiques​ ​of​ ​traditional​ ​accounts​ ​of​ ​autonomy.​ ​These​ ​include​ ​symbolic, 
metaphysical,​ ​care,​ ​postmodern,​ ​and​ ​diversity​ ​critiques​ ​​(Mackenzie​ ​and​ ​Stoljar​ ​2000,​ ​5)​. 
What​ ​follows​ ​is​ ​a​ ​brief​ ​summary​ ​of​ ​these​ ​critiques​ ​for​ ​the​ ​purposes​ ​of​ ​defining​ ​relational 
autonomy​ ​as​ ​a​ ​concept​ ​that​ ​responds​ ​to​ ​the​ ​criticisms​ ​themselves.​ ​Mackenzie​ ​and​ ​Stoljar 
maintain​ ​that​ ​none​ ​of​ ​these​ ​criticisms​ ​actually​ ​requires​ ​the​ ​complete​ ​rejection​ ​of 
autonomy​ ​altogether,​ ​but​ ​rather​ ​each​ ​critique​ ​provides​ ​a​ ​good​ ​reason​ ​for​ ​continuing​ ​the 
work​ ​of​ ​conceptually​ ​rehabilitating​ ​‘autonomy’​ ​so​ ​it​ ​better​ ​serves​ ​feminist​ ​purposes.  
As​ ​discussed​ ​in​ ​§1.3​ ​below,​ ​my​ ​project​ ​diverges​ ​from​ ​relational​ ​accounts​ ​on 
precisely​ ​this​ ​point.​ ​It​ ​is​ ​not​ ​my​ ​aim​ ​to​ ​rehabilitate​ ​‘autonomy’,​ ​but​ ​to​ ​challenge​ ​the​ ​way 
theorists​ ​approach​ ​its​ ​construction.​ ​Following​ ​my​ ​discussion​ ​of​ ​the​ ​five​ ​types​ ​of​ ​feminist 
critiques​ ​of​ ​autonomy​ ​and​ ​relational​ ​accounts,​ ​I​ ​explore​ ​what​ ​an​ ​empirically​ ​informed 
construction​ ​of​ ​real,​ ​non-ideal​ ​autonomy—conceptualized​ ​as​ ​an​ ​experiential​ ​human​ ​need 
and​ ​practice—might​ ​involve.​ ​My​ ​contribution​ ​is​ ​to​ ​challenge​ ​our​ ​methodological 
approaches​ ​to​ ​theorizing​ ​autonomy​ ​by​ ​offering​ ​a​ ​non-ideal​ ​phenomenological​ ​approach 
that​ ​could​ ​be​ ​used​ ​to​ ​supplement​ ​existing​ ​feminist​ ​relational​ ​accounts.  
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 1.2​ ​Feminist​ ​Critiques​ ​of​ ​Autonomy:​ ​Symbolic,​ ​Metaphysical,​ ​Care,​ ​Postmodern, 
and​ ​Diversity 
 
1.2.1​ ​Symbolic 
Mackenzie​ ​and​ ​Stoljar​ ​attribute​ ​the​ ​symbolic​ ​critique​ ​of​ ​autonomy​ ​to​ ​Lorraine​ ​Code. 
Code’s​ ​argument​ ​identifies​ ​and​ ​challenges​ ​the​ ​notion​ ​of​ ​“autonomous​ ​man”​ ​and​ ​its 
widespread​ ​acceptance​ ​in​ ​Western​ ​culture​ ​and​ ​mainstream​ ​moral​ ​theory​ ​​(Code​ ​1987)​.​ ​For 
Code,​ ​the​ ​symbol​ ​of​ ​“autonomous​ ​man”​ ​is​ ​both​ ​descriptively​ ​and​ ​prescriptively 
misguided.​ ​The​ ​symbol​ ​is​ ​informed​ ​by​ ​a​ ​descriptive​ ​premise​ ​which​ ​claims​ ​that​ ​“human 
beings​ ​are​ ​capable​ ​of​ ​leading​ ​self-sufficient,​ ​isolated,​ ​and​ ​independent​ ​lives”​ ​​(Mackenzie 
and​ ​Stoljar​ ​2000,​ ​6)​.​ ​What​ ​prescriptively​ ​follows​ ​is​ ​the​ ​idea​ ​that​ ​humans​ ​​ought​ ​to​​ ​realize 
“self-sufficiency​ ​and​ ​individuality”​ ​in​ ​their​ ​lifetimes​ ​​(Mackenzie​ ​and​ ​Stoljar​ ​2000,​ ​6)​. 
This​ ​‘character​ ​ideal’​ ​of​ ​autonomous​ ​man​ ​prioritizes​ ​“substantive​ ​independence 
over​ ​other​ ​values,​ ​in​ ​particular​ ​over​ ​those​ ​arising​ ​from​ ​relations​ ​of​ ​interdependence,​ ​such 
as​ ​trust,​ ​loyalty,​ ​friendship,​ ​caring,​ ​and​ ​responsibility”​ ​​(Mackenzie​ ​and​ ​Stoljar​ ​2000,​ ​6)​. 
The​ ​ideal​ ​also​ ​abstracts​ ​individuals​ ​out​ ​from​ ​their​ ​particularities​ ​and​ ​places​ ​them​ ​into​ ​a 
category​ ​of​ ​sameness​ ​effectively​ ​stripping​ ​agents​ ​of​ ​diversity​ ​and​ ​complexity.​ ​The​ ​ideal 
also​ ​suggests​ ​that​ ​other​ ​cultural​ ​values​ ​such​ ​as​ ​“cooperation​ ​and​ ​interdependence 
threaten,​ ​or​ ​at​ ​least​ ​compromise,​ ​autonomy”​ ​​(Mackenzie​ ​and​ ​Stoljar​ ​2000,​ ​6)​.​ ​Identifying 
the​ ​ideals​ ​associated​ ​with​ ​‘autonomous​ ​man’​ ​illuminates​ ​the​ ​ways​ ​masculinized​ ​biases 
around​ ​the​ ​value​ ​of​ ​independence​ ​and​ ​self-sufficiency​ ​have​ ​informed​ ​mainstream 
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theoretical​ ​approaches​ ​to​ ​autonomy.​ ​In​ ​its​ ​place,​ ​Code​ ​uses​ ​the​ ​notion​ ​of​ ​“second 
persons”​ ​as​ ​a​ ​way​ ​of​ ​understanding​ ​that​ ​individuals​ ​become​ ​subjects​ ​capable​ ​of 
autonomous​ ​action​ ​​necessarily​ ​​through​ ​relations​ ​with​ ​others.  
Mackenzie​ ​and​ ​Stoljar​ ​argue​ ​that​ ​Code​ ​makes​ ​an​ ​important​ ​contribution​ ​in 
identifying​ ​the​ ​problematic​ ​character​ ​ideals​ ​associated​ ​with​ ​autonomy​ ​that​ ​underscore 
and​ ​influence​ ​mainstream​ ​approaches.​ ​This​ ​insight,​ ​however,​ ​does​ ​not​ ​require​ ​that 
theorists​ ​abandon​ ​the​ ​concept​ ​of​ ​autonomy​ ​altogether.​ ​Rather,​ ​the​ ​character​ ​ideals​ ​behind 
‘autonomous​ ​man’​ ​reflect​ ​cultural​ ​misconceptions​ ​about​ ​what​ ​​agents​ ​​are​ ​like.​ ​So,​ ​we​ ​can 
alter​ ​or​ ​abandon​ ​those​ ​misconceptions​ ​without​ ​abandoning​ ​the​ ​project​ ​of​ ​rehabilitating 
autonomy.​ ​Going​ ​forward,​ ​relational​ ​accounts​ ​of​ ​autonomy​ ​should​ ​strive​ ​to​ ​offer​ ​a​ ​richer 
picture​ ​of​ ​the​ ​complexity​ ​of​ ​moral​ ​agents​ ​without​ ​falling​ ​back​ ​on​ ​patriarchal​ ​norms​ ​of 
self-sufficiency​ ​and​ ​independence. 
 
1.2.2​ ​Metaphysical 
The​ ​metaphysical​ ​critique​ ​represents​ ​a​ ​rejection​ ​of​ ​the​ ​supposition​ ​that​ ​agents​ ​are 
“atomistic,​ ​or​ ​separate,​ ​or​ ​radically​ ​individualistic”​ ​​(Mackenzie​ ​and​ ​Stoljar​ ​2000,​ ​7)​.​ ​In 
other​ ​words,​ ​it​ ​is​ ​not​ ​the​ ​case​ ​that​ ​agents​ ​are​ ​actually​ ​separate​ ​entities,​ ​so​ ​concepts​ ​of 
autonomy​ ​that​ ​rely​ ​on​ ​metaphysical​ ​claims​ ​to​ ​the​ ​contrary​ ​ought​ ​to​ ​be​ ​rejected. 
Metaphysical​ ​critiques​ ​of​ ​autonomy​ ​point​ ​to​ ​the​ ​ways​ ​that​ ​idealized​ ​accounts​ ​of 
autonomy​ ​fail​ ​to​ ​capture​ ​the​ ​nature​ ​of​ ​the​ ​existence​ ​of​ ​persons.​ ​These​ ​critiques​ ​challenge 
the​ ​ideas​ ​that​ ​(1)​ ​agents​ ​are​ ​causally​ ​isolated​ ​from​ ​one​ ​another;​ ​(2)​ ​agents’​ ​identities​ ​are 
independent​ ​from​ ​relationships​ ​they​ ​hold​ ​with​ ​family​ ​and​ ​community;​ ​(3)​ ​agents’ 
23 
identities​ ​consist​ ​of​ ​essential,​ ​intrinsic​ ​properties​ ​belonging​ ​wholly​ ​to​ ​the​ ​individual, 
which​ ​are​ ​not​ ​constituted​ ​“even​ ​in​ ​part,​ ​by​ ​the​ ​social​ ​relations​ ​in​ ​which​ ​they​ ​stand”;​ ​and 
(4)​ ​“agents​ ​are​ ​metaphysically​ ​separate​ ​individuals”​ ​​(Mackenzie​ ​and​ ​Stoljar​ ​2000,​ ​7)​. 
Vulnerability​ ​theorists​ ​such​ ​as​ ​Martha​ ​Fineman​ ​offer​ ​similar​ ​critiques​ ​about​ ​the 
metaphysical​ ​implications​ ​of​ ​idealized​ ​autonomy​ ​such​ ​as​ ​the​ ​illusion​ ​that​ ​humans​ ​are 
successfully​ ​born,​ ​live,​ ​become​ ​ill​ ​and​ ​healthy​ ​again​ ​completely​ ​on​ ​their​ ​own​ ​​(M.​ ​A. 
Fineman​ ​2013;​ ​M.​ ​Fineman​ ​and​ ​Grear​ ​2013)​.​ ​By​ ​theorizing​ ​autonomous​ ​persons​ ​as​ ​those 
which​ ​“spring​ ​up​ ​like​ ​mushrooms”​ ​​(Hobbes​ ​1651)​,​ ​theorists​ ​have​ ​failed​ ​to​ ​pay​ ​attention 
to​ ​what’s​ ​underneath,​ ​which,​ ​like​ ​actual​ ​mushrooms,​ ​turns​ ​out​ ​to​ ​be​ ​a​ ​mycelium—a 
complex​ ​sustaining​ ​network​ ​of​ ​support,​ ​communication,​ ​and​ ​dependence​ ​​(Stamets​ ​2005)​. 
Vulnerability​ ​theorists​ ​assert​ ​a​ ​metaphysical​ ​picture​ ​that​ ​embraces​ ​human​ ​need, 
vulnerability​ ​and​ ​interdependence​ ​as​ ​inevitable​ ​and​ ​foundational​ ​to​ ​human​ ​experience. 
They​ ​cite​ ​the​ ​universality​ ​of​ ​the​ ​condition​ ​of​ ​human​ ​vulnerability​ ​as​ ​a​ ​metaphysical​ ​truth 
about​ ​human​ ​experience;​ ​a​ ​truth​ ​which,​ ​they​ ​argue,​ ​ultimately​ ​gives​ ​rise​ ​to​ ​social​ ​and 
political​ ​responsibility​ ​for​ ​one​ ​another​ ​​(Mackenzie,​ ​Rogers,​ ​and​ ​Dodds​ ​2014,​ ​318)​.  
Feminist​ ​metaphysical​ ​critiques​ ​of​ ​autonomy​ ​also​ ​challenge​ ​causal​ ​paradigms.​ ​For 
example,​ ​Annette​ ​Baier’s​ ​work​ ​develops​ ​the​ ​concept​ ​of​ ​“second-persons”​ ​to​ ​encompass 
the​ ​idea​ ​that​ ​“persons​ ​are​ ​not​ ​causally​ ​isolated​ ​from​ ​other​ ​persons;​ ​indeed,​ ​the 
development​ ​of​ ​persons​ ​requires​ ​relations​ ​of​ ​dependency​ ​with​ ​others”​ ​​(Mackenzie​ ​and 
Stoljar​ ​2000,​ ​7;​ ​see​ ​Baier​ ​1981)​.​ ​The​ ​causal​ ​argument​ ​emphasizes​ ​the​ ​fact​ ​that 
everyone’s​ ​existence​ ​is​ ​preceded​ ​by​ ​that​ ​of​ ​others’—we​ ​come​ ​to​ ​be​ ​persons​ ​by​ ​and 
through​ ​those​ ​who​ ​have​ ​come​ ​before​ ​us.​ ​The​ ​bottom​ ​line​ ​is​ ​that​ ​we​ ​should​ ​be​ ​attentive​ ​to 
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the​ ​status​ ​of​ ​persons​ ​as​ ​causally​ ​interdependent​ ​and​ ​vulnerable.​ ​Metaphysical​ ​critiques​ ​do 
not​ ​provide​ ​reasons​ ​for​ ​rejecting​ ​the​ ​concept​ ​of​ ​‘autonomy’​ ​altogether.​ ​Instead, 
Mackenzie​ ​and​ ​Stoljar​ ​claim​ ​that​ ​they​ ​support​ ​the​ ​need​ ​to​ ​accurately​ ​account​ ​for​ ​the 
metaphysical​ ​implications​ ​of​ ​agents​ ​as​ ​causally​ ​interdependent​ ​individuals.​ ​Part​ ​of​ ​the 
project​ ​for​ ​feminist​ ​theorists​ ​working​ ​in​ ​autonomy​ ​then,​ ​is​ ​to​ ​reject​ ​individualistic 
conceptions​ ​of​ ​autonomy​ ​and​ ​replace​ ​those​ ​conceptions​ ​with​ ​interdependent,​ ​relational 
ones. 
 
1.2.3​ ​Care 
While​ ​symbolic​ ​critiques​ ​focus​ ​on​ ​identifying​ ​cultural​ ​masculinized​ ​norms​ ​underlying 
traditional​ ​conceptions​ ​of​ ​autonomy​ ​and​ ​metaphysical​ ​critiques​ ​challenge​ ​the​ ​causal 
paradigms​ ​associated​ ​with​ ​‘independence’​ ​and​ ​‘self-sufficiency,’​ ​care​ ​critiques​ ​of 
autonomy​ ​draw​ ​attention​ ​to​ ​the​ ​lack​ ​of​ ​value​ ​placed​ ​on​ ​relationships​ ​of​ ​dependency​ ​in 
addition​ ​to​ ​other​ ​important​ ​values​ ​that​ ​foster​ ​agency​ ​like​ ​cooperation,​ ​trust,​ ​and​ ​empathy 
(Mackenzie​ ​and​ ​Stoljar​ ​2000)​.​ ​When​ ​theorists​ ​fail​ ​to​ ​consider​ ​and​ ​incorporate 
relationships​ ​of​ ​care,​ ​this​ ​oversight​ ​perpetuates​ ​the​ ​devaluation​ ​of​ ​many​ ​women’s​ ​lived 
experiences​ ​that​ ​have,​ ​historically,​ ​been​ ​associated​ ​with​ ​care​ ​work.​ ​​ ​Because​ ​care​ ​work 
has​ ​been​ ​thought​ ​to​ ​involve​ ​‘feminine’​ ​values​ ​and​ ​women’s​ ​labor​ ​“it​ ​is​ ​argued​ ​that 
traditional​ ​conceptions​ ​of​ ​autonomy​ ​not​ ​only​ ​devalue​ ​women’s​ ​experience​ ​and​ ​those 
values​ ​arising​ ​from​ ​it,​ ​such​ ​as​ ​love,​ ​loyalty,​ ​friendship,​ ​and​ ​care,​ ​but​ ​also​ ​are​ ​defined​ ​in 
opposition​ ​to​ ​femininity.​ ​Traditional​ ​conceptions​ ​are​ ​thus​ ​masculinist​ ​conceptions” 
(Mackenzie​ ​and​ ​Stoljar​ ​2000,​ ​8–9)​.​ ​Though​ ​there​ ​is​ ​value​ ​in​ ​​both​​ ​masculine​ ​and​ ​feminine 
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conceptions​ ​of​ ​autonomy,​ ​the​ ​lack​ ​of​ ​theorizing​ ​from​ ​the​ ​standpoint​ ​of​ ​diverse​ ​women 
implies​ ​that​ ​their​ ​experiences​ ​are​ ​irrelevant,​ ​contradictory​ ​or​ ​unimportant​ ​for 
understanding​ ​the​ ​meaning​ ​of​ ​self-determination​ ​and​ ​autonomy.  
Evelyn​ ​Fox​ ​Keller’s​ ​​(1985;​ ​chapter​ ​5)​​ ​response​ ​to​ ​this​ ​problem​ ​is​ ​to​ ​introduce​ ​the 
notion​ ​of​ ​“dynamic​ ​autonomy”​ ​as​ ​contrasted​ ​with​ ​“static​ ​autonomy”​ ​​(Mackenzie​ ​and 
Stoljar​ ​2000,​ ​9)​.​ ​Autonomy,​ ​according​ ​to​ ​Fox​ ​Keller,​ ​should​ ​be​ ​understood​ ​as​ ​an​ ​ongoing 
dynamic​ ​process​ ​that​ ​people​ ​practice​ ​in​ ​relation​ ​to​ ​others.​ ​Dynamic​ ​autonomy​ ​involves 
an​ ​individual’s​ ​having​ ​a​ ​sense​ ​of​ ​self​ ​that​ ​is​ ​not​ ​threatened​ ​by​ ​others​ ​but​ ​is​ ​able​ ​to 
recognize​ ​others​ ​as​ ​subjects​ ​who​ ​have​ ​interests​ ​that​ ​are​ ​different​ ​from​ ​one’s​ ​own.​ ​Static 
autonomy​ ​“arises​ ​from​ ​seeing​ ​others​ ​as​ ​a​ ​threat​ ​to​ ​the​ ​self,​ ​from​ ​insecurity​ ​about​ ​the​ ​self, 
and​ ​from​ ​fears​ ​of​ ​dependency​ ​and​ ​loss​ ​of​ ​self-control,​ ​leading​ ​to​ ​patterns​ ​of​ ​domination 
and​ ​control​ ​over​ ​others”​ ​​(Mackenzie​ ​and​ ​Stoljar​ ​2000,​ ​10)​.​ ​Rather​ ​than​ ​a​ ​fixed​ ​feature 
about​ ​a​ ​person’s​ ​identity,​ ​autonomy​ ​should​ ​be​ ​thought​ ​of​ ​as​ ​a​ ​‘competence’​ ​that​ ​people 
develop​ ​and​ ​practice​ ​in​ ​different​ ​ways.   4
In​ ​summary,​ ​Mackenzie​ ​and​ ​Stoljar​ ​argue​ ​that​ ​care​ ​critiques​ ​demonstrate​ ​the​ ​need 
to​ ​rehabilitate​ ​autonomy​ ​so​ ​that​ ​it​ ​is​ ​not​ ​defined​ ​as​ ​antithetical​ ​to​ ​femininity,​ ​dependence 
and​ ​care.  
 
1.2.4​ ​Postmodern  
Drawing​ ​on​ ​a​ ​wide​ ​range​ ​of​ ​work​ ​from​ ​Foucault​ ​to​ ​Freudian​ ​psychoanalytic​ ​theory, 
postmodern​ ​critiques​ ​counter​ ​idealized​ ​portrayals​ ​of​ ​agents​ ​as​ ​subjects​ ​who​ ​are 
4​ ​See​ ​also​ ​Nedelsky​ ​​(2013)​​ ​and​ ​Held​ ​​(2007)​.  
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“self-transparent,​ ​psychically​ ​unified,​ ​and​ ​able​ ​to​ ​achieve​ ​self-mastery”​ ​​(Mackenzie​ ​and 
Stoljar​ ​2000,​ ​10)​.​ ​In​ ​contrast​ ​to​ ​idealized​ ​portrayals​ ​associated​ ​with​ ​traditional​ ​accounts 
of​ ​autonomy,​ ​agents​ ​are​ ​in​ ​fact​ ​“conflict-ridden,​ ​often​ ​self-deluded,​ ​fundamentally 
opaque​ ​to​ ​themselves,​ ​and​ ​driven​ ​by​ ​archaic​ ​drives​ ​and​ ​desires​ ​of​ ​which​ ​they​ ​may​ ​not 
even​ ​be​ ​aware,​ ​let​ ​alone​ ​able​ ​to​ ​master”​ ​​(Mackenzie​ ​and​ ​Stoljar​ ​2000,​ ​10)​.  
Such​ ​criticisms​ ​argue​ ​that​ ​it​ ​is​ ​misguided​ ​to​ ​theorize​ ​about​ ​autonomy​ ​from​ ​a 
portrayal​ ​of​ ​individuals​ ​as​ ​subjects​ ​capable​ ​of​ ​acting​ ​from​ ​their​ ​‘true’​ ​selves​ ​because​ ​this 
misses​ ​how​ ​institutional​ ​power,​ ​subordination,​ ​and​ ​domination​ ​act​ ​as​ ​forces​ ​that​ ​not​ ​only 
restrict​ ​our​ ​wills,​ ​but​ ​actually​ ​render​ ​the​ ​concept​ ​of​ ​a​ ​‘pure​ ​will’​ ​or​ ​action​ ​from​ ​one’s 
‘true​ ​self’,​ ​a​ ​notion​ ​that​ ​is​ ​devoid​ ​of​ ​meaning.​ ​Postmodern​ ​criticisms​ ​emphasize​ ​that 
“there​ ​is​ ​no​ ​pure,​ ​self-determining​ ​free​ ​will​ ​that​ ​somehow​ ​escapes​ ​the​ ​operations​ ​of 
power,​ ​nor​ ​is​ ​there​ ​a​ ​true​ ​self,​ ​there​ ​to​ ​be​ ​discovered​ ​through​ ​introspective​ ​reflection. 
Agency​ ​must​ ​be​ ​reconceptualized​ ​not​ ​as​ ​a​ ​matter​ ​of​ ​individual​ ​will​ ​but​ ​as​ ​an​ ​effect​ ​of​ ​the 
complex​ ​and​ ​shifting​ ​configurations​ ​of​ ​power”​ ​​(Mackenzie​ ​and​ ​Stoljar​ ​2000,​ ​10–11)​. 
Thus,​ ​an​ ​underlying​ ​theme​ ​of​ ​postmodern​ ​critiques​ ​involves​ ​addressing​ ​the 
“illusion​ ​of​ ​the​ ​Enlightenment​ ​conception​ ​of​ ​the​ ​subject”​ ​​(Mackenzie​ ​and​ ​Stoljar​ ​2000, 
11)​.​ ​This​ ​conception​ ​“is​ ​not​ ​just​ ​a​ ​harmless​ ​anachronistic​ ​hangover​ ​of​ ​the​ ​Enlightenment. 
It​ ​is​ ​complicit​ ​.​ ​.​ ​.​ ​with​ ​the​ ​suppression​ ​of​ ​others—women,​ ​colonial​ ​subjects,​ ​blacks, 
minority​ ​groups—who​ ​are​ ​deemed​ ​incapable​ ​of​ ​achieving​ ​rational​ ​self-mastery” 
(Mackenzie​ ​and​ ​Stoljar​ ​2000,​ ​11)​.​ ​Postmodern​ ​critiques​ ​emphasize​ ​the​ ​need​ ​to 
acknowledge​ ​and​ ​incorporate​ ​the​ ​realities​ ​of​ ​oppressive​ ​regimes​ ​and​ ​their​ ​effects​ ​on 
subjects​ ​as​ ​agents.​ ​Mackenzie​ ​and​ ​Stoljar​ ​argue​ ​that​ ​the​ ​problem​ ​with​ ​postmodern 
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critiques​ ​lies​ ​not​ ​with​ ​their​ ​conceptions​ ​of​ ​autonomy,​ ​but​ ​rather​ ​with​ ​their​ ​assumptions 
about​ ​agents.​ ​Mackenzie​ ​and​ ​Stoljar​ ​urge​ ​that​ ​we​ ​do​ ​not​ ​need​ ​to​ ​assume​ ​that​ ​persons​ ​as 
subjects​ ​are​ ​transparent,​ ​have​ ​psychic​ ​unity,​ ​or​ ​are​ ​free​ ​from​ ​empirical​ ​determination​ ​in 
order​ ​to​ ​reconstruct​ ​autonomy​ ​on​ ​relational,​ ​feminist​ ​terms.​ ​These​ ​(like​ ​the​ ​concerns 
expressed​ ​in​ ​symbolic​ ​critiques)​ ​are​ ​assumptions​ ​about​ ​agents—not​ ​about​ ​the​ ​concept​ ​of 
autonomy​ ​itself.  
Mackenzie​ ​and​ ​Stoljar​ ​mean​ ​for​ ​their​ ​distinction​ ​between​ ​assumptions​ ​‘about 
agents’​ ​and​ ​assumptions​ ​‘about​ ​autonomy’​ ​to​ ​rebut​ ​metaphysical​ ​and​ ​postmodern 
critiques​ ​that​ ​pose​ ​a​ ​threat​ ​to​ ​the​ ​project​ ​of​ ​rehabilitating​ ​autonomy,​ ​but​ ​this​ ​rebuttal​ ​may 
be​ ​too​ ​quick,​ ​I​ ​think.​ ​The​ ​concept​ ​of​ ​autonomy​ ​has​ ​been​ ​integrated​ ​with​ ​accounts​ ​of 
human​ ​nature​ ​and​ ​the​ ​nature​ ​of​ ​liberty​ ​from​ ​its​ ​start​ ​because​ ​it​ ​directly​ ​pertains​ ​to​ ​​human 
experience​ ​and​ ​what​ ​​we​​ ​are​ ​capable​ ​of.​ ​So,​ ​feminist​ ​metaphysical​ ​and​ ​postmodern 
critiques​ ​of​ ​traditional​ ​autonomy​ ​(by​ ​deconstructing​ ​the​ ​idealized​ ​subject​ ​and​ ​instead 
depicting​ ​subjects​ ​as​ ​metaphysically​ ​dependent​ ​and​ ​psychically​ ​non-transparent)​ ​do 
provide​ ​strong​ ​arguments​ ​for​ ​abandoning​ ​the​ ​concept​ ​of​ ​autonomy​ ​if​ ​​ ​‘autonomy’​ ​​just​ ​is 
the​ ​sort​ ​of​ ​thing​ ​which​ ​only​ ​makes​ ​sense​ ​if​ ​agent-subjects​ ​are​ ​theorized​ ​as​ ​individualistic, 
rationalistic​ ​and​ ​independent.​ ​I​ ​do​ ​not​ ​think,​ ​however,​ ​that​ ​we​ ​ought​ ​to​ ​abandon​ ​the 
concept​ ​of​ ​autonomy,​ ​rather​ ​these​ ​views​ ​emphasize​ ​that​ ​part​ ​of​ ​the​ ​project​ ​of 
reconceptualizing​ ​autonomy​ ​must​ ​involve​ ​rethinking​ ​who​ ​counts​ ​as​ ​subjects​ ​of​ ​it​ ​and 
how​ ​diverse​ ​agents​ ​experience​ ​it.  
It​ ​may​ ​be​ ​that​ ​Mackenzie​ ​and​ ​Stoljar​ ​want​ ​us​ ​to​ ​modify​ ​our​ ​assumptions​ ​about 
subjects​ ​so​ ​that​ ​our​ ​depictions​ ​of​ ​‘subjects​ ​as​ ​agents’​ ​are​ ​more​ ​compatible​ ​with​ ​relational 
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frameworks​ ​of​ ​autonomy.​ ​As​ ​I’ll​ ​argue​ ​in​ ​upcoming​ ​sections,​ ​such​ ​relational​ ​accounts​ ​of 
autonomy​ ​should​ ​be​ ​wary​ ​of​ ​positing​ ​idealized​ ​cognitive​ ​thresholds​ ​as​ ​necessary​ ​for 
autonomous​ ​action​ ​because​ ​doing​ ​so​ ​effectively​ ​establishes​ ​unnecessary​ ​and​ ​inaccurate 
assumptions​ ​about​ ​agents​ ​which​ ​are​ ​then​ ​treated​ ​as​ ​prerequisites​ ​for​ ​their​ ​capacity​ ​to 
experience​ ​autonomy.  
Minimally,​ ​relational​ ​accounts​ ​of​ ​autonomy​ ​aim​ ​to​ ​reflect​ ​the​ ​lives​ ​of​ ​individuals​ ​as 
situated​ ​in​ ​relation​ ​to​ ​others.​ ​Acknowledging​ ​individuals​ ​as​ ​interdependent​ ​is​ ​important 
because​ ​it​ ​challenges​ ​idealized​ ​assumptions​ ​about​ ​agents—it​ ​is​ ​a​ ​refutation​ ​of​ ​the 
assumption​ ​that​ ​agents​ ​are​ ​metaphysically​ ​independent,​ ​solitary,​ ​and​ ​free.​ ​Instead, 
relational​ ​accounts​ ​of​ ​autonomy​ ​emphasize​ ​that​ ​agents​ ​are​ ​complex,​ ​situated​ ​in 
relationship​ ​with​ ​others​ ​and​ ​whose​ ​identities​ ​and​ ​experiences​ ​are​ ​intersectional.​ ​These 
insights​ ​would​ ​be​ ​obscured​ ​by​ ​a​ ​purely​ ​conceptual​ ​analysis​ ​of​ ​‘autonomy.’​ ​So,​ ​I​ ​think 
that​ ​the​ ​assumptions​ ​we​ ​make​ ​about​ ​agents​ ​and​ ​those​ ​we​ ​make​ ​about​ ​autonomy​ ​itself​ ​are 
not​ ​clearly​ ​distinguishable.  
Postmodern​ ​critiques​ ​pose​ ​important​ ​challenges​ ​to​ ​idealized​ ​accounts​ ​of​ ​autonomy 
by​ ​emphasizing​ ​the​ ​need​ ​to​ ​pay​ ​closer​ ​attention​ ​to​ ​human​ ​diversity​ ​and​ ​complexity​ ​and​ ​to 
theorize​ ​agents​ ​as​ ​subjects​ ​who​ ​are​ ​situated​ ​in​ ​institutions​ ​and​ ​relationships​ ​of​ ​power​ ​and 
oppression.​ ​I​ ​think​ ​that​ ​these​ ​critiques​ ​support​ ​the​ ​need​ ​not​ ​to​ ​rehabilitate​ ​autonomy​ ​from 
traditional​ ​accounts​ ​that​ ​fail​ ​under​ ​postmodern​ ​analyses,​ ​but​ ​to​ ​approach​ ​theorizing​ ​about 
autonomy​ ​and​ ​subject/agents​ ​in​ ​non-ideal​ ​terms.  
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1.2.5​ ​Diversity 
Feminists​ ​also​ ​challenge​ ​traditional​ ​accounts​ ​of​ ​autonomy​ ​on​ ​the​ ​grounds​ ​that​ ​they 
assume​ ​agents​ ​have​ ​a​ ​unified​ ​and​ ​fully​ ​integrated​ ​sense​ ​of​ ​self​ ​upon​ ​which​ ​to​ ​critically 
reflect​ ​​(Mackenzie​ ​and​ ​Stoljar​ ​2000)​.​ ​The​ ​diversity​ ​critique​ ​challenges​ ​this​ ​assumption 
by​ ​recognizing​ ​that​ ​our​ ​identities​ ​are​ ​complex,​ ​dynamic​ ​and​ ​responsive​ ​to​ ​our 
environments.​ ​As​ ​the​ ​work​ ​of​ ​Gloria​ ​Anzaldúa​ ​​(1987)​,​ ​María​ ​Lugones​ ​​(1987)​​ ​and​ ​Rosi 
Braidotti​ ​(1994)​ ​suggests,​ ​it​ ​is​ ​not​ ​coherent​ ​to​ ​talk​ ​about​ ​‘selves’​ ​as​ ​though​ ​everyone​ ​has 
a​ ​fixed​ ​and​ ​static​ ​sense​ ​of​ ​their​ ​‘self’​ ​in​ ​every​ ​context.​ ​Their​ ​work​ ​captures​ ​the 
experience​ ​of​ ​living​ ​“nomadically”​ ​and​ ​in​ ​“the​ ​borders”​ ​between​ ​different​ ​aspects​ ​of 
one’s​ ​identities.​ ​Race,​ ​ethnicity,​ ​gender,​ ​sexuality,​ ​ability,​ ​age,​ ​class,​ ​religion,​ ​nationality, 
and​ ​language—all​ ​affect​ ​constructions​ ​of​ ​‘self.’​ ​The​ ​varied​ ​meanings​ ​behind​ ​social 
identities​ ​are​ ​context​ ​and​ ​time​ ​sensitive​ ​and​ ​are​ ​often​ ​fragmented.​ ​To​ ​live​ ​in​ ​the​ ​borders 
of​ ​identity​ ​involves​ ​continual​ ​navigation,​ ​adaptation,​ ​responsiveness​ ​and​ ​resistance.​ ​The 
meaning​ ​and​ ​significance​ ​of​ ​race,​ ​for​ ​example,​ ​varies​ ​widely​ ​depending​ ​on​ ​geopolitical, 
historical​ ​and​ ​socio-cultural​ ​context.  
Many​ ​aspects​ ​of​ ​our​ ​identities​ ​are​ ​imposed​ ​on​ ​us​ ​by​ ​others​ ​through​ ​external​ ​social 
factors.​ ​The​ ​diversity​ ​critique​ ​of​ ​autonomy​ ​demonstrates​ ​that​ ​if​ ​a​ ​transcendental​ ​self​ ​and 
the​ ​integration​ ​of​ ​self​ ​are​ ​​necessary​​ ​features​ ​of​ ​autonomous​ ​action,​ ​and​ ​some​ ​individuals 
do​ ​not​ ​have​ ​such​ ​a​ ​sense​ ​of​ ​self,​ ​then​ ​those​ ​individuals​ ​cannot​ ​be​ ​autonomous​ ​because 
they​ ​lack​ ​a​ ​necessary​ ​element​ ​of​ ​its​ ​exercise:​ ​a​ ​lack​ ​of​ ​unified​ ​self.  
For​ ​my​ ​purposes,​ ​diversity​ ​critiques​ ​highlight​ ​important​ ​unresolved​ ​problems 
with​ ​conceptions​ ​of​ ​autonomy​ ​that​ ​require​ ​critical​ ​reflection​ ​of​ ​“the​ ​self”​ ​for​ ​an​ ​agent​ ​to 
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be​ ​autonomous.​ ​Like​ ​postmodern​ ​critiques,​ ​the​ ​diversity​ ​critiques​ ​also​ ​challenge​ ​our 
assumptions​ ​about​ ​agents.​ ​We​ ​ought​ ​not​ ​to​ ​assume​ ​that​ ​a​ ​unified​ ​sense​ ​of​ ​self​ ​is​ ​a 
necessary​ ​condition​ ​for​ ​agency​ ​because​ ​such​ ​a​ ​conception​ ​of​ ​self​ ​is​ ​ideal​ ​in​ ​the​ ​sense​ ​that 
it​ ​is​ ​illusory​ ​and​ ​does​ ​not​ ​reflect​ ​real​ ​lived​ ​experience.​ ​But,​ ​as​ ​stated​ ​in​ ​response​ ​to 
postmodern​ ​critiques,​ ​we​ ​should​ ​think​ ​critically​ ​about​​ ​how​​ ​we​ ​are​ ​theorizing​ ​autonomy 
so​ ​that​ ​it​ ​is​ ​compatible​ ​with​ ​and​ ​reflects​ ​the​ ​real,​ ​lived​ ​experiences​ ​of​ ​diverse​ ​agents​ ​who 
may​ ​or​ ​may​ ​not​ ​consider​ ​their​ ​sense​ ​of​ ​self​ ​to​ ​be​ ​fixed,​ ​monolithic​ ​or​ ​transparent. 
 
1.3​ ​Objections​ ​to​ ​Procedural​ ​&​ ​Substantive​ ​Accounts 
Mackenzie​ ​and​ ​Stoljar​ ​​(2000)​​ ​identify​ ​two​ ​general​ ​strategies​ ​theorists​ ​employ​ ​when 
constructing​ ​autonomy:​ ​procedural​ ​and​ ​substantive​ ​approaches.​ ​Here,​ ​I​ ​offer​ ​brief 
summaries​ ​of​ ​each​ ​type​ ​before​ ​explaining​ ​how​ ​procedural​ ​and​ ​substantive​ ​accounts​ ​may 
still​ ​perpetuate​ ​idealized​ ​conceptions​ ​of​ ​agents​ ​that​ ​are​ ​problematic​ ​for​ ​an 
inclusivity-driven​ ​account​ ​of​ ​non-ideal​ ​autonomy.​ ​I​ ​provide​ ​more​ ​detailed​ ​reasons​ ​for​ ​my 
objections​ ​throughout​ ​this​ ​section​ ​and​ ​also​ ​in​ ​§1.4​ ​below.  
 
1.3.1​ ​Procedural​ ​Accounts 
Procedural​ ​accounts​ ​of​ ​autonomy​ ​are​ ​“content​ ​neutral”​ ​in​ ​the​ ​sense​ ​that​ ​“the​ ​content​ ​of​ ​a 
person’s​ ​desires,​ ​values,​ ​beliefs,​ ​and​ ​emotional​ ​attitudes​ ​is​ ​irrelevant​ ​to​ ​the​ ​issue​ ​of 
whether​ ​the​ ​person​ ​is​ ​autonomous​ ​with​ ​respect​ ​to​ ​those​ ​aspects​ ​of​ ​her​ ​motivational 
structure​ ​and​ ​the​ ​actions​ ​that​ ​flow​ ​from​ ​them”​ ​​(Mackenzie​ ​and​ ​Stoljar​ ​2000,​ ​13)​.​ ​Stated 
another​ ​way,​ ​an​ ​agent’s​ ​particular​ ​preferences​ ​or​ ​desires​ ​do​ ​not​ ​need​ ​to​ ​be​ ​of​ ​a​ ​specific 
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type​ ​for​ ​her​ ​action,​ ​with​ ​regard​ ​to​ ​those​ ​preferences,​ ​to​ ​be​ ​correctly​ ​described​ ​as 
autonomous.​ ​On​ ​procedural​ ​accounts,​ ​the​ ​central​ ​piece​ ​of​ ​information​ ​regarding​ ​whether 
the​ ​agent​ ​has​ ​acted​ ​autonomously​ ​depends​ ​upon​ ​whether​ ​she​ ​has​ ​engaged​ ​with​ ​the​ ​right 
process​ ​or​ ​the​ ​right​ ​kind​ ​of​ ​reasoning,​ ​i.e.,​ ​the​ ​level​ ​of​ ​critical​ ​reflection​ ​underlying​ ​her 
choice​ ​​(Mackenzie​ ​and​ ​Stoljar​ ​2000)​.​ ​For​ ​example,​ ​we​ ​might​ ​say​ ​that​ ​on​ ​a​ ​procedural 
account​ ​of​ ​autonomy,​ ​someone​ ​who,​ ​after​ ​several​ ​months​ ​of​ ​physician​ ​consultations, 
information​ ​gathering,​ ​and​ ​critical​ ​reflection,​ ​decides​ ​to​ ​undergo​ ​cosmetic​ ​breast 
augmentation​ ​acts​ ​autonomously​ ​so​ ​long​ ​as​ ​she​ ​reasonably​ ​educated​ ​herself​ ​about​ ​the 
health​ ​risks​ ​associated​ ​with​ ​the​ ​procedure.​ ​Whether​ ​the​ ​desire​ ​for​ ​cosmetic​ ​breast 
augmentation​ ​is​ ​a​ ​good​ ​desire​ ​to​ ​have​ ​or​ ​whether​ ​such​ ​a​ ​desire​ ​have​ ​been​ ​influenced​ ​by 
coercive​ ​factors​ ​has​ ​no​ ​bearing​ ​on​ ​the​ ​analysis​ ​of​ ​whether​ ​she​ ​acted​ ​autonomously.  
Proponents​ ​of​ ​the​ ​procedural​ ​account​ ​disagree​ ​about​ ​the​ ​depth​ ​of​ ​critical 
reflection​ ​necessary​ ​for​ ​autonomy.​ ​They​ ​also​ ​disagree​ ​about​ ​whether​ ​an​ ​agent​ ​must​ ​be 
critical​ ​about​ ​other​ ​relevant​ ​pieces​ ​of​ ​her​ ​identity​ ​and​ ​circumstances,​ ​i.e.,​ ​engaged​ ​in 
reflection​ ​about​ ​whether​ ​her​ ​actions​ ​and​ ​preferences​ ​are​ ​internally​ ​consistent​ ​with​ ​one 
another.​ ​According​ ​to​ ​Marilyn​ ​Friedman,​ ​“Reflective​ ​consideration​ ​still​ ​counts​ ​as​ ​a​ ​gain 
in​ ​autonomy​ ​even​ ​if​ ​done​ ​in​ ​the​ ​light​ ​of​ ​other​ ​standards​ ​and​ ​relationships​ ​not 
simultaneously​ ​subjected​ ​to​ ​the​ ​same​ ​scrutiny”​ ​​(Friedman​ ​2000,​ ​41)​. 
For​ ​Friedman,​ ​as​ ​long​ ​as​ ​an​ ​agent​ ​is​ ​engaging​ ​in​ ​the​ ​cognitive​ ​procedure​ ​of​ ​critical 
reflection​ ​about​ ​the​ ​topic/action/subject​ ​‘x’,​ ​even​ ​if​ ​​ ​not​ ​critically​ ​reflecting​ ​on​ ​her 
relationships​ ​with​ ​others​ ​at​ ​the​ ​time,​ ​then​ ​that​ ​agent​ ​is​ ​approximating​ ​autonomy.​ ​On 
procedural​ ​accounts​ ​like​ ​Friedman’s,​ ​an​ ​agent​ ​must​ ​engage​ ​in​ ​the​ ​cognitive​ ​processes​ ​of 
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‘reflection​ ​and​ ​consideration’​ ​which​ ​are​ ​specifically​ ​inward​ ​looking​ ​and​ ​​necessary​ ​​for​ ​an 
action​ ​to​ ​be​ ​more​ ​or​ ​less​ ​‘autonomous.’​ ​Friedman​ ​argues​ ​that​ ​social​ ​relationships​ ​play​ ​an 
important​ ​role​ ​in​ ​our​ ​development​ ​of​ ​and​ ​capacity​ ​for​ ​autonomous​ ​action,​ ​but​ ​that​ ​isn’t​ ​to 
say​ ​that​ ​when​ ​individuals​ ​exercise​ ​autonomy​ ​it​ ​is​ ​always​ ​to​ ​the​ ​benefit​ ​of​ ​those 
relationships.​ ​The​ ​assertion​ ​or​ ​exercise​ ​of​ ​autonomy​ ​may​ ​interfere​ ​with​ ​the​ ​social​ ​bonds 
of​ ​which​ ​an​ ​agent​ ​is​ ​a​ ​part;​ ​it​ ​is​ ​especially​ ​disruptive​ ​when​ ​the​ ​bond​ ​itself​ ​is​ ​evaluated 
and​ ​then​ ​broken​ ​​(Friedman​ ​2000,​ ​42)​.​ ​For​ ​Friedman,​ ​reflecting​ ​on​ ​one’s​ ​relationships​ ​or 
the​ ​norms​ ​or​ ​values​ ​that​ ​underlie​ ​them​ ​might​ ​be​ ​the​ ​​only​ ​​way​ ​someone​ ​can​ ​determine​ ​for 
herself​ ​the​ ​moral​ ​quality​ ​of​ ​those​ ​relationships.​ ​A​ ​woman​ ​who​ ​does​ ​not​ ​reflect​ ​on​ ​her 
relationships,​ ​communities,​ ​norms,​ ​or​ ​values​ ​is​ ​incapable​ ​of​ ​recognizing​ ​for​ ​herself 
where​ ​they​ ​go​ ​wrong​ ​or​ ​of​ ​aiming​ ​on​ ​her​ ​own​ ​to​ ​improve​ ​them.​ ​‘Autonomy’​ ​is​ ​crucial 
for​ ​women​ ​in​ ​patriarchal​ ​conditions​ ​​because​​ ​of​ ​its​ ​potential​ ​to​ ​disrupt​ ​social​ ​bonds​ ​that 
reinforce​ ​sexist​ ​and​ ​oppressive​ ​norms​ ​​(Friedman​ ​2000)​.​ ​Thus,​ ​for​ ​Friedman,​ ​the​ ​acts​ ​of 
‘reflecting​ ​on’​ ​and​ ​‘recognizing​ ​for​ ​one’s​ ​self’​ ​are​ ​necessary​ ​gateways;​ ​in​ ​fact,​ ​she​ ​claims 
these​ ​could​ ​be​ ​the​​ ​only​ ​​ways​ ​women​ ​can​ ​evaluate​ ​the​ ​moral​ ​worth​ ​of​ ​their​ ​relationships. 
I​ ​disagree​ ​with​ ​Friedman’s​ ​account​ ​on​ ​two​ ​interrelated​ ​points.​ ​First,​ ​Friedman​ ​relies 
heavily​ ​on​ ​the​ ​power​ ​of​ ​‘reflection’​ ​as​ ​the​ ​means​ ​by​ ​which​ ​individuals​ ​become​ ​motivated 
to​ ​change​ ​their​ ​life​ ​circumstances.​ ​Second,​ ​I​ ​think​ ​she​ ​overestimates​ ​an​ ​individual’s 
capacities​ ​for​ ​moral​ ​evaluation​ ​within​ ​her​ ​relationships.​ ​Friedman​ ​claims​ ​that​ ​reflection​ ​is 
the​ ​sole​ ​means​ ​by​ ​which​ ​women​ ​can​ ​evaluate​ ​the​ ​moral​ ​worth​ ​of​ ​their​ ​relationships.​ ​I 
think​ ​this​ ​sets​ ​up​ ​an​ ​unrealistic​ ​epistemic​ ​burden​ ​to​ ​ascribe​ ​to​ ​individuals,​ ​but​ ​especially 
for​ ​people​ ​living​ ​in​ ​abusive​ ​relationships.  
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On​ ​the​ ​first​ ​point,​ ​the​ ​term​ ​‘reflection’​ ​means​ ​throwing​ ​light​ ​on​ ​a​ ​topic​ ​or​ ​giving 
serious​ ​thought​ ​and​ ​consideration​ ​to​ ​a​ ​problem​ ​​(Merriam-Webster​ ​2016c)​.​ ​Implicitly, 
reflection​ ​is​ ​an​ ​activity​ ​engaged​ ​in​ ​by​ ​individuals.​ ​Thus,​ ​reflection​ ​as​ ​a​ ​form​ ​of 
introspection​ ​involves​ ​a​ ​cognitive​ ​process​ ​of​ ​independent​ ​thought​ ​whereby​ ​one 
distinguishes​ ​the​ ​self​ ​and​ ​its​ ​desires​ ​from​ ​factors​ ​that​ ​may​ ​be​ ​influencing​ ​it.​ ​We​ ​can 
imagine​ ​the​ ​sort​ ​of​ ​‘reflective’​ ​individual​ ​that​ ​procedural​ ​accounts​ ​ask​ ​us​ ​to​ ​consider.​ ​An 
individual​ ​sits​ ​meditatively​ ​with​ ​her​ ​thoughts,​ ​cataloging​ ​her​ ​interests,​ ​questioning​ ​the 
sources​ ​of​ ​those​ ​interests,​ ​and​ ​then,​ ​for​ ​purposes​ ​of​ ​autonomous​ ​action,​ ​chooses​ ​among 
them​ ​while​ ​conjuring​ ​supportive​ ​reasons​ ​for​ ​her​ ​choice.  
On​ ​the​ ​second​ ​related​ ​point,​ ​for​ ​Friedman’s​ ​analysis​ ​of​ ​individual​ ​autonomy​ ​to 
work,​ ​we’ll​ ​need​ ​to​ ​account​ ​for​ ​the​ ​type​ ​of​ ​mental​ ​content​ ​individuals​ ​actually​ ​have 
access​ ​to​ ​through​ ​the​ ​process​ ​of​ ​critical​ ​reflection.​ ​Epistemically,​ ​we​ ​need​ ​the 
perspectives​ ​of​ ​others​ ​to​ ​help​ ​us​ ​assess​ ​the​ ​value​ ​and​ ​moral​ ​worth​ ​of​ ​our​ ​perceived​ ​duties 
and​ ​responsibilities​ ​to​ ​the​ ​people​ ​in​ ​our​ ​lives.​ ​The​ ​standard​ ​of​ ​critical​ ​reflection​ ​could​ ​be 
problematic​ ​for​ ​individuals​ ​who​ ​lack​ ​the​ ​capacity​ ​or​ ​opportunity​ ​to​ ​examine​ ​their 
dependencies​ ​on​ ​others.  
Many​ ​people,​ ​but​ ​especially​ ​women​ ​in​ ​abusive​ ​relationships,​ ​tend​ ​to​ ​regard​ ​their 
relationships​ ​with​ ​others​ ​as​ ​inevitable​ ​and​ ​sometimes​ ​inescapable.​ ​Friedman’s​ ​suggestion 
that​ ​‘autonomous’​ ​agents​ ​evaluate​ ​the​ ​moral​ ​worth​ ​of​ ​their​ ​relationships​ ​simply​ ​does​ ​not 
reflect​ ​the​ ​way​ ​many​ ​individuals​ ​perceive​ ​their​ ​life​ ​circumstances.​ ​It​ ​also​ ​does​ ​not​ ​reflect 
the​ ​fact​ ​that​ ​many​ ​relationships​ ​of​ ​care​ ​are​ ​non-voluntary.​ ​Some​ ​highly​ ​dependent​ ​and 
vulnerable​ ​individuals​ ​have​ ​no​ ​choice​ ​about​ ​who​ ​assumes​ ​the​ ​role​ ​as​ ​their​ ​care-taker. 
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Alternatively,​ ​consider​ ​a​ ​new​ ​parent​ ​whose​ ​freedoms,​ ​well-being,​ ​and​ ​health​ ​are 
compromised​ ​by​ ​the​ ​dependent​ ​child​ ​they​ ​care​ ​for.​ ​Does​ ​it​ ​make​ ​sense​ ​to​ ​say​ ​that​ ​a 
person,​ ​according​ ​to​ ​the​ ​procedural​ ​approach,​ ​ought​ ​to​ ​critically​ ​reflect​ ​on​ ​the​ ​moral 
worth​ ​of​ ​their​ ​relationship​ ​to​ ​their​ ​child?​ ​And​ ​if​ ​so,​ ​what​ ​falls​ ​out​ ​from​ ​such​ ​an 
assessment?​ ​Is​ ​the​ ​parent​ ​less​ ​autonomous​ ​when​ ​they​ ​continue​ ​to​ ​care​ ​for​ ​the​ ​child?  
Further,​ ​‘critical​ ​reflection’​ ​implicates​ ​a​ ​capacity​ ​to​ ​imagine​ ​alternatives.​ ​Imagining 
alternatives​ ​for​ ​one’s​ ​self​ ​may​ ​not​ ​be​ ​possible​ ​epistemically​ ​for​ ​individuals​ ​on​ ​their​ ​own 
and​ ​can​ ​be​ ​especially​ ​difficult​ ​for​ ​people​ ​in​ ​emotionally​ ​abusive​ ​and​ ​psychologically 
manipulative​ ​relationships,​ ​where​ ​physical,​ ​emotional,​ ​social,​ ​or​ ​financial​ ​vulnerabilities 
and​ ​dependencies​ ​bond​ ​people​ ​together​ ​irrationally​ ​or​ ​in​ ​ways​ ​that​ ​restrict​ ​their​ ​capacity 
to​ ​imagine​ ​viable​ ​alternatives.​ ​As​ ​members​ ​of​ ​epistemic​ ​communities,​ ​other​ ​people​ ​in​ ​our 
networks​ ​of​ ​support​ ​can​ ​help​ ​us​ ​do​ ​this​ ​work​ ​where​ ​an​ ​individual​ ​on​ ​her​ ​own​ ​might 
otherwise​ ​fail—but​ ​this​ ​epistemic​ ​activity​ ​is​ ​not​ ​captured​ ​well​ ​by​ ​the​ ​procedural​ ​element 
of​ ​independent,​ ​introspective​ ​‘critical​ ​reflection.’​ ​It​ ​may​ ​be​ ​that​ ​in​ ​circumstances​ ​of​ ​abuse 
persons​ ​simply​ ​cannot​ ​be​ ​autonomous,​ ​but​ ​this​ ​seems​ ​to​ ​be​ ​a​ ​presumption​ ​about​ ​agents, 
which​ ​could​ ​unnecessarily​ ​undermine​ ​the​ ​ways​ ​in​ ​which​ ​individuals​ ​do​ ​exercise​ ​or 
experience​ ​autonomy​ ​even​ ​within​ ​constrained​ ​and​ ​oppressive​ ​circumstances. 
 
1.3.2​ ​Substantive​ ​Accounts 
Substantive​ ​accounts​ ​of​ ​autonomy,​ ​according​ ​to​ ​Mackenzie​ ​and​ ​Stoljar​ ​​(2000)​,​ ​insist​ ​that 
reflection​ ​or​ ​reasoning​ ​must​ ​be​ ​supplemented​ ​by​ ​some​ ​non-neutral​ ​conditions​ ​about​ ​the 
content​ ​of​ ​an​ ​agent’s​ ​desires,​ ​preferences​ ​and​ ​beliefs.​ ​Substantive​ ​accounts​ ​accept​ ​that 
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critical​ ​reflection​ ​is​ ​an​ ​essential​ ​part​ ​of​ ​autonomous​ ​action,​ ​but​ ​urge​ ​that​ ​engaging​ ​in​ ​the 
right​ ​mental​ ​processes​ ​is​ ​insufficient​ ​for​ ​autonomy.​ ​The​ ​content​ ​of​ ​an​ ​agent’s​ ​preferences 
must​ ​also​ ​be​ ​of​ ​the​ ​right​ ​type.​ ​For​ ​example,​ ​some​ ​substantive​ ​accounts​ ​require​ ​that​ ​an 
agent​ ​be​ ​morally​ ​“competent”​ ​or​ ​able​ ​to​ ​discern​ ​between​ ​right​ ​and​ ​wrong;​ ​she​ ​must​ ​hold 
the​ ​right​ ​moral​ ​preferences​ ​before​ ​she​ ​can​ ​be​ ​autonomous. ​ ​Morality​ ​and​ ​the​ ​capacity​ ​for 5
reason​ ​are​ ​seen​ ​as​ ​inextricably​ ​linked.​ ​A​ ​person​ ​can​ ​only​ ​be​ ​autonomous​ ​if​ ​she​ ​is 
reflective​ ​about​ ​that​ ​which​ ​is​ ​the​ ​right​ ​moral​ ​action​ ​to​ ​take​ ​and​ ​if​ ​her​ ​concept​ ​of​ ​what​ ​is 
‘right’​ ​also​ ​aligns​ ​with​ ​objective​ ​accounts​ ​of​ ​morality.  
Substantive​ ​accounts​ ​run​ ​into​ ​several​ ​problems​ ​with​ ​regard​ ​to​ ​authenticity​ ​and 
pluralism.​ ​Richard​ ​Thaler​ ​and​ ​colleagues’​ ​work​ ​in​ ​choice​ ​architecture​ ​reveals​ ​the​ ​ways 
that​ ​social​ ​and​ ​environmental​ ​factors​ ​can​ ​shape​ ​and​ ​manipulate​ ​our​ ​choices​ ​and 
preferences​ ​​(Thaler,​ ​Sunstein,​ ​and​ ​Balz​ ​2014)​.​ ​The​ ​influence​ ​of​ ​these​ ​factors​ ​makes​ ​it 
difficult​ ​for​ ​any​ ​individual​ ​to​ ​act​ ​in​ ​accordance​ ​with​ ​an​ ​‘objective’​ ​morality.​ ​Our 
preferences​ ​reflect​ ​both​ ​‘external’​ ​factors​ ​such​ ​as​ ​culture,​ ​religion,​ ​media,​ ​resources, 
opportunities,​ ​privileges​ ​etc.​ ​and​ ​what​ ​we​ ​perceive​ ​to​ ​be​ ​our​ ​own​ ​‘internal’​ ​thinking 
selves.​ ​This​ ​tension​ ​between​ ​external​ ​and​ ​internal​ ​factors​ ​shaping​ ​our​ ​preferences 
suggests​ ​that​ ​it​ ​is​ ​difficult​ ​for​ ​anyone​ ​to​ ​know​ ​that​ ​her​ ​preferences​ ​are​ ​the​ ​right​ ​ones​ ​to 
have​ ​in​ ​light​ ​of​ ​reasonable​ ​pluralistic​ ​accounts​ ​of​ ​the​ ​good​ ​life​ ​and​ ​morality.  
At​ ​the​ ​root​ ​of​ ​this​ ​problem​ ​is​ ​the​ ​incompatibility​ ​of​ ​‘autonomy’​ ​with​ ​social 
determinism.​ ​Yet,​ ​Linda​ ​Barclay​ ​argues​ ​that​ ​this​ ​problem​ ​can​ ​be​ ​limited​ ​to​ ​concerns 
about​ ​causality.​ ​Specifically,  
5​ ​Mackenzie​ ​and​ ​Stoljar​ ​​(2000)​ ​ ​citing​ ​Susan​ ​Wolf’s​ ​​(1987)​​ ​Jo-Jo​ ​Example.  
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Determinism​ ​is​ ​only​ ​a​ ​global​ ​threat​ ​to​ ​the​ ​possibility​ ​of​ ​autonomy​ ​on​ ​the 
assumption​ ​that​ ​agency​ ​is​ ​only​ ​genuinely​ ​autonomous​ ​if​ ​it​ ​is​ ​uncaused,​ ​or 
determined​ ​by​ ​no​ ​reasons​ ​whatsoever.​ ​However,​ ​that​ ​one​ ​is​ ​autonomous​ ​does​ ​not 
mean​ ​that​ ​one’s​ ​choices​ ​are​ ​uninfluenced​ ​or​ ​uncaused,​ ​for​ ​it​ ​is​ ​doubtful​ ​that​ ​such 
a​ ​notion​ ​is​ ​even​ ​coherent.​ ​Autonomous​ ​agency​ ​does​ ​not​ ​imply​ ​that​ ​one 
mysteriously​ ​escapes​ ​altogether​ ​from​ ​social​ ​influence​ ​but​ ​rather​ ​that​ ​one​ ​is​ ​able 
to​ ​fashion​ ​a​ ​certain​ ​response​ ​to​ ​it​ ​​(Barclay​ ​2000,​ ​54)​. 
  
The​ ​task​ ​of​ ​analyzing​ ​autonomy​ ​then​ ​need​ ​not​ ​suppose​ ​that​ ​an​ ​individual’s​ ​choices​ ​are 
the​ ​unique​ ​uncaused​ ​product​ ​of​ ​that​ ​individual’s​ ​true​ ​self.​ ​Instead,​ ​what​ ​matters​ ​is​ ​the 
manner​ ​in​ ​which​ ​the​ ​individual​ ​is​ ​able​ ​to​ ​respond​ ​to​ ​those​ ​influences.  
Supportingly,​ ​Diana​ ​Meyers​ ​claims​ ​that​ ​the​ ​‘authentic​ ​self’​ ​emerges​ ​through 
processes​ ​of​ ​self​ ​reflection​ ​and​ ​self​ ​actualization,​ ​which​ ​involves​ ​paying​ ​attention​ ​to​ ​the 
ways​ ​people​ ​manage​ ​and​ ​mitigate​ ​social​ ​factors​ ​​(Barclay​ ​2000)​.​ ​Authenticity​ ​matters​ ​for 
substantive​ ​accounts​ ​of​ ​autonomy​ ​like​ ​Meyers’​ ​because​ ​it​ ​speaks​ ​to​ ​the​ ​​content​ ​​of​ ​our 
preferences​ ​and​ ​desires.​ ​To​ ​put​ ​the​ ​point​ ​in​ ​negative​ ​terms,​ ​autonomous​ ​action​ ​never 
involves​ ​coercion.​ ​So​ ​the​ ​decisions​ ​we​ ​endorse​ ​as​ ​our​ ​own​ ​must​ ​match​ ​up​ ​with​ ​the 
preferences​ ​we​ ​endorse​ ​as​ ​our​ ​own​ ​and​ ​which​ ​are​ ​not​ ​the​ ​product​ ​of​ ​manipulation​ ​or 
social​ ​coercion. 
Being​ ​authentic​ ​involves​ ​responding​ ​to​ ​social​ ​factors​ ​in​ ​an​ ​engaged​ ​and​ ​reflective 
manner:​ ​“Both​ ​the​ ​autonomous​ ​and​ ​the​ ​non​ ​autonomous​ ​are​ ​conditioned​ ​by​ ​the​ ​forces​ ​of 
society.​ ​The​ ​difference​ ​is​ ​that​ ​the​ ​autonomous​ ​person​ ​is​ ​not​ ​a​ ​passive​ ​receptacle​ ​of​ ​these 
forces​ ​but​ ​reflectively​ ​engages​ ​with​ ​them​ ​to​ ​participate​ ​in​ ​shaping​ ​a​ ​life​ ​for​ ​herself” 
(Barclay​ ​2000,​ ​55)​.​ ​For​ ​Barclay,​ ​autonomous​ ​agency​ ​need​ ​not​ ​solve​ ​the​ ​causal​ ​problems 
of​ ​determinism​ ​because​ ​authenticity​ ​is​ ​found​ ​in​ ​the​ ​self’s​ ​reflective​ ​and​ ​ongoing 
engagement​ ​with​ ​social​ ​factors.​ ​Instead,​ ​autonomous​ ​agency​ ​calls​ ​for​ ​an​ ​evaluation​ ​of 
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whether​ ​the​ ​agent​ ​is​ ​able​ ​to​ ​respond​ ​to​ ​social​ ​influences​ ​in​ ​the​ ​right​ ​way—in​ ​a​ ​way​ ​where 
she​ ​exercises​ ​some​ ​control​ ​over​ ​the​ ​those​ ​influences​ ​that​ ​shape​ ​her​ ​life.  
However,​ ​the​ ​threshold​ ​requirement​ ​of​ ​‘fashioning​ ​a​ ​response​ ​to’​ ​and​ ​‘mitigating 
social​ ​influences’​ ​can​ ​generate​ ​the​ ​same​ ​type​ ​of​ ​problem​ ​as​ ​did​ ​positing​ ​‘critical 
reflection’​ ​on​ ​a​ ​procedural​ ​approach​ ​to​ ​autonomy:​ ​it​ ​presupposes​ ​that​ ​an​ ​agent​ ​is​ ​in​ ​fact 
epistemically​ ​and​ ​cognitively​ ​capable​ ​of​ ​​identifying​,​ ​​distinguishing​​ ​and​ ​​evaluating​​ ​the 
internal,​ ​external,​ ​legitimate​ ​and/or​ ​illegitimate​ ​social​ ​influences​ ​acting​ ​on​ ​her 
preferences​ ​and​ ​desires.​ ​Positing​ ​social​ ​influences​ ​on​ ​our​ ​preferences​ ​as​ ​‘external’​ ​or 
‘acting​ ​on’​ ​our​ ​concept​ ​of​ ​self,​ ​may​ ​also​ ​implicate​ ​a​ ​static​ ​and​ ​contained​ ​version​ ​of​ ​the 
interior​ ​self.  
Though​ ​theorists​ ​distinguish​ ​themselves​ ​on​ ​a​ ​vast​ ​number​ ​of​ ​points​ ​within​ ​both 
substantive​ ​and​ ​procedural​ ​approaches​ ​to​ ​autonomy,​ ​the​ ​above​ ​examples​ ​serve​ ​to 
demonstrate​ ​some​ ​problematic​ ​assumptions​ ​that​ ​can​ ​be​ ​made​ ​within​ ​these​ ​approaches, 
including​ ​the​ ​assumption​ ​that​ ​(1)​ ​individuals​ ​can​ ​epistemically​ ​access​ ​their​ ​‘real’​ ​or 
‘authentic’​ ​values,​ ​beliefs,​ ​and​ ​preferences​ ​through​ ​simple​ ​processes​ ​of​ ​‘critical​ ​self 
reflection’;​ ​(2)​ ​‘authentic’​ ​values,​ ​belief,​ ​and​ ​preferences​ ​can​ ​be​ ​generated​ ​and​ ​accessed 
through​ ​the​ ​processes​ ​of​ ​reflection​ ​and​ ​consideration;​ ​and​ ​that​ ​(3)​ ​individuals​ ​are​ ​able​ ​to 
epistemically​ ​competent​ ​at​ ​evaluating​ ​the​ ​influences​ ​and​ ​content​ ​of​ ​the​ ​influences 
shaping​ ​their​ ​preference​ ​formation.​ ​In​ ​§1.4​ ​below​ ​I​ ​explain​ ​in​ ​more​ ​detail​ ​how​ ​a 
non-ideal​ ​approach​ ​to​ ​autonomy​ ​can​ ​respond​ ​to​ ​some​ ​of​ ​the​ ​problems​ ​generated​ ​by 
procedural​ ​and​ ​substantive​ ​accounts. 
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1.4​ ​Objections​ ​to​ ​and​ ​Problems​ ​with​ ​Reason,​ ​Rationality,​ ​and​ ​Critical​ ​Reflection 
1.4.1​ ​Definitions 
As​ ​a​ ​way​ ​of​ ​initially​ ​clarifying​ ​my​ ​position,​ ​I​ ​set​ ​forth​ ​some​ ​general​ ​definitions​ ​of​ ​the 
terms​ ​used​ ​in​ ​the​ ​upcoming​ ​section​ ​as​ ​I​ ​understand​ ​and​ ​use​ ​them.​ ​The​ ​term​ ​​reflection​​ ​is 
defined​ ​as​ ​contemplative​ ​thinking​ ​about​ ​a​ ​particular​ ​topic​ ​or​ ​problem​ ​in​ ​a​ ​meditative 
sense.​ ​I​ ​take​ ​​critical​ ​reflection​​ ​to​ ​mean​ ​not​ ​just​ ​contemplation,​ ​but​ ​contemplation​ ​+​ ​the 
formation​ ​of​ ​judgments​ ​about​ ​that​ ​which​ ​one​ ​contemplates.​ ​Implicitly,​ ​the​ ​word 
‘reflection’​ ​refers​ ​to​ ​an​ ​inward​ ​process​ ​taken​ ​on​ ​by​ ​an​ ​individual​ ​as​ ​an​ ​exploration​ ​of 
thought​ ​and​ ​judgment​ ​within​ ​her​ ​own​ ​mind.​ ​Philosophers​ ​may​ ​invoke​ ​particular​ ​uses​ ​of 
the​ ​word​​ ​reason​,​ ​but​ ​when​ ​it​ ​is​ ​not​ ​otherwise​ ​stipulated,​ ​I​ ​generally​ ​take​ ​it​ ​to​ ​refer​ ​to​ ​“the 
power​ ​of​ ​the​ ​mind​ ​to​ ​think​ ​and​ ​understand​ ​in​ ​a​ ​logical​ ​way”​ ​​(Merriam-Webster​ ​2016b)​. 
Similarly,​ ​​rationality​ ​​involves​ ​“the​ ​quality​ ​or​ ​state​ ​of​ ​being​ ​agreeable​ ​to​ ​reason” 
(Merriam-Webster​ ​2016a)​. 
My​ ​worries​ ​about​ ​‘critical​ ​reflection’​ ​are​ ​related​ ​to​ ​concerns​ ​I​ ​have​ ​about 
constructions​ ​of​ ​autonomy​ ​that​ ​require​ ​a​ ​capacity​ ​for​ ​rationality.​ ​While​ ​feminist 
philosophers​ ​are​ ​cautious​ ​about​ ​using​ ​terms​ ​like​ ​‘reason’​ ​and​ ​‘rationality’​ ​because​ ​they 
have​ ​historically​ ​perpetuated​ ​sexist​ ​norms​ ​about​ ​women’s​ ​decision-making​ ​capacities 
and​ ​have​ ​been​ ​used​ ​as​ ​grounds​ ​for​ ​excluding​ ​women​ ​from​ ​moral,​ ​political​ ​and​ ​legal 
agency,​ ​feminist​ ​theorists​ ​such​ ​as​ ​Friedman​ ​have​ ​turned​ ​instead​ ​to​ ​the​ ​notion​ ​of​ ​‘critical 
reflection’​ ​to​ ​describe​ ​the​ ​cognitive​ ​threshold​ ​requirement​ ​needed​ ​for​ ​an​ ​action​ ​or 
decision​ ​to​ ​be​ ​considered​ ​autonomous​ ​​(Friedman​ ​2000)​.​ ​Yet​ ​this​ ​move​ ​appears​ ​rhetorical 
in​ ​the​ ​sense​ ​that​ ​it​ ​too​ ​posits​ ​a​ ​particular​ ​cognitive​ ​process​ ​that​ ​must​ ​be​ ​met​ ​to 
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approximate​ ​autonomous​ ​action.​ ​Critical​ ​reflection​ ​ends​ ​up​ ​looking​ ​a​ ​bit​ ​too​ ​much​ ​like 
rationality,​ ​deliberation,​ ​or​ ​reason’s​ ​cousin​ ​without​ ​sufficiently​ ​grounding​ ​such​ ​a 
requirement​ ​in​ ​empirical​ ​data​ ​on​ ​human​ ​decision-making.  
 
1.4.2​ ​Objections​ ​to​ ​Reason​ ​&​ ​Rationality 
Why​ ​have​ ​reasoning​ ​and​ ​rationality​ ​been​ ​considered​ ​central​ ​to​ ​autonomy?​ ​I​ ​think​ ​the 
answer​ ​is​ ​that​ ​traditional​ ​and​ ​relational​ ​theorists​ ​alike​ ​take​ ​‘autonomous’​ ​action​ ​to 
involve​ ​something​ ​importantly​ ​​more​ ​than​​ ​habituated​ ​action.​ ​It​ ​would​ ​not​ ​be 
‘autonomous’​ ​for​ ​a​ ​person​ ​to​ ​just​ ​do​ ​a​ ​thing​ ​habitually​ ​because​ ​such​ ​actions​ ​do​ ​not 
properly​ ​account​ ​for​ ​the​ ​value​ ​of​ ​choice-making.​ ​Acting​ ​from​ ​habit​ ​also​ ​fails​ ​to​ ​engage 
an​ ​analysis​ ​of​ ​whether​ ​our​ ​choices​ ​reflect​ ​values​ ​that​ ​we​ ​in​ ​fact​ ​endorse.​ ​This​ ​is​ ​not​ ​to 
say​ ​that​ ​acting​ ​from​ ​non-rational​ ​states​ ​such​ ​as​ ​emotion​ ​could​ ​not​ ​or​ ​have​ ​not​ ​been 
considered​ ​as​ ​means​ ​towards​ ​autonomous​ ​action.​ ​Rather,​ ​I​ ​think​ ​that​ ​at​ ​bottom 
rationality,​ ​reasonableness,​ ​and​ ​critical​ ​reflection​ ​have​ ​played​ ​important​ ​roles​ ​in 
accounting​ ​for​ ​autonomy​ ​because​ ​they​ ​highlight​ ​the​ ​value​ ​of​ ​choice-making.​ ​If​ ​so,​ ​then 
how​ ​should​ ​we​ ​theorize​ ​those​ ​actions​ ​which​ ​derive​ ​from​ ​non-rational​ ​and​ ​unreflective 
states​ ​of​ ​being​ ​that​ ​we​ ​might​ ​nevertheless​ ​be​ ​inclined​ ​to​ ​think​ ​are​ ​consistent​ ​with​ ​an 
autonomous​ ​experience?  
A​ ​general​ ​objection​ ​to​ ​the​ ​use​ ​of​ ​cognitive​ ​threshold​ ​requirements​ ​for​ ​autonomy 
is​ ​that​ ​human​ ​capacities​ ​for​ ​reasoning​ ​do​ ​not​ ​necessarily​ ​travel​ ​between​ ​subjects​ ​or​ ​the 
objects​ ​under​ ​their​ ​consideration​.​ ​​Capacities​ ​and​ ​competencies​ ​in​ ​introspection​ ​and 
reflection​ ​depend​ ​on​ ​opportunities,​ ​genetics,​ ​experiences,​ ​skills​ ​and​ ​practices.​ ​Some​ ​of​ ​us 
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are,​ ​for​ ​example,​ ​very​ ​good​ ​at​ ​assessing​ ​risk​ ​or​ ​making​ ​long​ ​term​ ​oriented​ ​decisions 
while​ ​remaining​ ​unable​ ​to​ ​make​ ​short-term​ ​decisions​ ​that​ ​are​ ​consistent​ ​with​ ​long​ ​term 
goals.​ ​At​ ​the​ ​same​ ​time,​ ​many​ ​of​ ​us​ ​are​ ​very​ ​bad​ ​at​ ​moral​ ​and​ ​emotional​ ​reasoning.​ ​The 
fact​ ​that​ ​a​ ​person​ ​is​ ​good​ ​at​ ​reasoning​ ​about​ ​x,​ ​does​ ​not​ ​necessarily​ ​make​ ​them​ ​a​ ​good 
reasoner​ ​about​ ​y.​ ​And​ ​in​ ​terms​ ​of​ ​psychological​ ​and​ ​neuroscientific​ ​research,​ ​we​ ​do​ ​not 
yet​ ​know​ ​whether​ ​cognitively​ ​the​ ​‘reasoning​ ​process’​ ​between​ ​subjects​ ​x​ ​and​ ​y​ ​is​ ​even 
the​ ​same​ ​type​ ​of​ ​mental​ ​activity.​ ​Philosophically,​ ​autonomous​ ​action​ ​has​ ​aimed​ ​to 
capture​ ​the​ ​element​ ​of​ ​personal​ ​choice​ ​in​ ​complex​ ​life-decisions​ ​about​ ​a​ ​broad​ ​range​ ​of 
topics.​ ​These​ ​topics​ ​may​ ​or​ ​may​ ​not​ ​be​ ​suited​ ​towards​ ​‘rational​ ​deliberation’​ ​or​ ​‘critical 
reflection’​ ​yet​ ​we​ ​want​ ​to​ ​be​ ​able​ ​to​ ​account​ ​for​ ​how​ ​such​ ​a​ ​decision/action​ ​is 
nevertheless​ ​encompassed​ ​by​ ​the​ ​experience​ ​of​ ​autonomy.  
 
1.4.3​ ​General​ ​Objections​ ​to​ ​Critical​ ​Reflection:​ ​Problems​ ​with​ ​Decision​ ​Satisfaction 
and​ ​Goals 
Recent​ ​cognitive​ ​research​ ​(see​ ​below)​ ​suggests​ ​that​ ​conscious​ ​processes​ ​like​ ​critical 
reflection​ ​are​ ​not​ ​successful​ ​strategies​ ​for​ ​accessing​ ​and​ ​satisfying​ ​one’s​ ​‘real’​ ​desires.​ ​I 
find​ ​this​ ​information​ ​helpful​ ​for​ ​calling​ ​into​ ​question​ ​the​ ​role​ ​that​ ​critical​ ​reflection​ ​has 
played​ ​in​ ​our​ ​accounts​ ​of​ ​autonomous​ ​action.​ ​If​ ​it​ ​is​ ​not​ ​the​ ​case​ ​that​ ​engaging​ ​in​ ​critical 
reflection​ ​actually​ ​makes​ ​us​ ​better​ ​at​ ​decision​ ​making​ ​and​ ​that​ ​it​ ​instead​ ​fails​ ​to​ ​yield​ ​a 
sense​ ​of​ ​satisfaction​ ​about​ ​our​ ​choices,​ ​then​ ​perhaps​ ​we​ ​should​ ​not​ ​maintain​ ​it​ ​as​ ​a 
necessary​​ ​element​ ​for​ ​autonomy​ ​in​ ​our​ ​theories.  
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“Common​ ​knowledge​ ​holds​ ​that​ ​thorough​ ​conscious​ ​thought​ ​leads​ ​to​ ​good 
decisions​ ​and​ ​satisfactory​ ​choices,”​ ​​(Dijksterhuis​ ​et​ ​al.​ ​2006,​ ​1005)​​ ​but​ ​work​ ​by​ ​Ap 
Dijksterhuis​ ​and​ ​colleagues​ ​has​ ​shown​ ​the​ ​contrary.​ ​Critical​ ​reflection​ ​involves​ ​conscious 
thought:​ ​“conscious​ ​thought​ ​is​ ​rule-based​ ​and​ ​very​ ​precise”​ ​​(Dijksterhuis​ ​et​ ​al.​ ​2006, 
1006)​.​ ​Critical​ ​reflection​ ​may​ ​also​ ​involve​ ​deliberating,​ ​paying​ ​attention​ ​to​ ​or​ ​meditating 
on​ ​options​ ​and​ ​then​ ​analyzing​ ​or​ ​evaluating​ ​those​ ​options​ ​in​ ​light​ ​of​ ​preferences​ ​and 
goals.  
Consciously​ ​deliberating​ ​with​ ​attention​ ​about​ ​simple​ ​purchases​ ​such​ ​as​ ​what​ ​type​ ​of 
towels​ ​to​ ​buy​ ​yields​ ​better​ ​results​ ​for​ ​consumers​ ​(higher​ ​levels​ ​of​ ​satisfaction),​ ​but​ ​the 
same​ ​is​ ​not​ ​true​ ​for​ ​the​ ​satisfaction​ ​derived​ ​from​ ​complex​ ​purchases​ ​like​ ​a​ ​house​ ​or​ ​a​ ​car 
after​ ​conscious​ ​deliberation​ ​​(Dijksterhuis​ ​et​ ​al.​ ​2006;​ ​Dijksterhuis​ ​2004)​.​ ​The 
deliberation-without-attention​ ​hypothesis​ ​suggests​ ​that,​ ​at​ ​least​ ​in​ ​the​ ​context​ ​of 
consumer​ ​choice,​ ​engaging​ ​in​ ​conscious​ ​deliberation​ ​regarding​ ​complex​ ​purchases​ ​does 
not​ ​yield​ ​better​ ​results​ ​in​ ​terms​ ​of​ ​the​ ​subject’s​ ​affect​ ​towards​ ​the​ ​choice​ ​taken​ ​and​ ​her 
perception​ ​of​ ​satisfaction​ ​regarding​ ​the​ ​purchase​ ​​(Dijksterhuis​ ​et​ ​al.​ ​2006)​.​ ​This​ ​means 
that​ ​people​ ​are​ ​more​ ​satisfied​ ​with​ ​complex​ ​purchases​ ​when​ ​they​ ​are​ ​made​ ​not​ ​as​ ​a​ ​result 
of​ ​deliberately​ ​reflecting​ ​on​ ​their​ ​choices,​ ​but​ ​as​ ​a​ ​result​ ​of​ ​a​ ​mental​ ​activity​ ​that​ ​does​ ​not 
require​ ​rule-based​ ​thought.  
The​ ​studies​ ​cited​ ​above​ ​focused​ ​on​ ​the​ ​purchase​ ​of​ ​different​ ​types​ ​of​ ​goods, 
which​ ​is​ ​not​ ​the​ ​same​ ​as​ ​complex​ ​life​ ​events,​ ​but​ ​it​ ​may​ ​be​ ​that​ ​similar​ ​conclusions​ ​could 
hold.​ ​Autonomous​ ​action​ ​in​ ​the​ ​context​ ​of​ ​personal​ ​autonomy​ ​and​ ​informed​ ​consent​ ​is 
typically​ ​marked​ ​by​ ​events​ ​that​ ​are​ ​complicated​ ​and​ ​high​ ​stakes.​ ​For​ ​example,​ ​questions 
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about​ ​autonomy​ ​have​ ​accompanied​ ​issues​ ​such​ ​as​ ​whether​ ​to​ ​have​ ​an​ ​abortion,​ ​to 
terminate​ ​end-of-life​ ​care,​ ​to​ ​leave​ ​a​ ​spouse,​ ​or​ ​to​ ​make​ ​a​ ​career​ ​change.​ ​It​ ​could​ ​be 
inferred​ ​that​ ​if​ ​decisions​ ​about​ ​complex​ ​life​ ​events​ ​are​ ​sufficiently​ ​analogous​ ​to​ ​complex 
purchases,​ ​then​ ​it​ ​would​ ​be​ ​better​ ​in​ ​terms​ ​of​ ​our​ ​overall​ ​satisfaction​ ​with​ ​our​ ​decisions, 
to​ ​make​ ​decisions​ ​out​ ​of​ ​states​ ​of​ ​unconscious​ ​deliberation-without-attention.​ ​In​ ​other 
words,​ ​we​ ​may​ ​be​ ​happier​ ​with​ ​our​ ​choices​ ​and​ ​we​ ​might​ ​feel​ ​that​ ​they​ ​better​ ​reflect​ ​our 
genuine​ ​desires​ ​when​ ​we​ ​abstain​ ​from​ ​critical​ ​reflection​ ​since​ ​critical​ ​reflection​ ​involves 
deliberative,​ ​rule-based​ ​thought. 
We​ ​might​ ​ask,​ ​though,​ ​is​ ​a​ ​sense​ ​of​ ​satisfaction​ ​actually​ ​important​ ​for​ ​determining 
whether​ ​an​ ​action​ ​is​ ​autonomous?​ ​I​ ​think​ ​it​ ​is​ ​important​ ​that​ ​we​ ​have​ ​a​ ​sense​ ​of 
satisfaction​ ​with​ ​our​ ​actions​ ​and​ ​decisions​ ​for​ ​determining​ ​the​ ​autonomy​ ​of​ ​an 
action/decision.​ ​Dissatisfaction​ ​suggests​ ​a​ ​dissociation​ ​between​ ​the​ ​self​ ​and​ ​the​ ​decision 
or​ ​action.​ ​Regret​ ​suggests​ ​that​ ​the​ ​decision​ ​or​ ​action​ ​does​ ​not​ ​map​ ​onto​ ​the​ ​individual’s 
perception​ ​of​ ​her​ ​authentic​ ​self.​ ​For​ ​example,​ ​I​ ​might​ ​express​ ​regret​ ​at​ ​age​ ​65​ ​that​ ​the 
tattoo​ ​I​ ​got​ ​when​ ​I​ ​was​ ​31​ ​never​ ​reflected​ ​what​ ​I​ ​perceive​ ​to​ ​be​ ​my​ ​authentic​ ​preference: 
that​ ​of​ ​remaining​ ​tattoo-less.​ ​Because​ ​of​ ​regret​ ​or​ ​dissatisfaction,​ ​I​ ​may​ ​in​ ​fact​ ​perceive 
such​ ​an​ ​action​ ​as​ ​not​ ​being​ ​the​ ​product​ ​of​ ​my​ ​authentic​ ​self​ ​and​ ​therefore​ ​not 
autonomous.​ ​Whether​ ​or​ ​not​ ​an​ ​individual​ ​perceives​ ​the​ ​decision​ ​or​ ​action​ ​as 
autonomous​ ​matters​ ​because​ ​this​ ​is​ ​how​ ​we​ ​might​ ​come​ ​to​ ​identify​ ​the​ ​circumstances​ ​and 
contexts​ ​in​ ​which​ ​people​ ​experience​ ​of​ ​autonomy.  
What​ ​justifications​ ​remain​ ​for​ ​continuing​ ​to​ ​give​ ​primacy​ ​to​ ​conscious 
deliberation—e.g.,​ ​critical​ ​reflection—as​ ​a​ ​necessary​ ​element​ ​for​ ​autonomy?​ ​It​ ​might​ ​be 
43 
argued​ ​that​ ​it​ ​is​ ​better​ ​for​ ​prudential​ ​or​ ​moral​ ​reasons​ ​that​ ​we​ ​engage​ ​in​ ​rule​ ​based 
thought​ ​and​ ​be​ ​dissatisfied​ ​with​ ​the​ ​outcome​ ​than​ ​to​ ​not​ ​engage​ ​in​ ​this​ ​type​ ​of​ ​thought 
(but​ ​this​ ​seems​ ​contrary​ ​to​ ​the​ ​underlying​ ​value​ ​of​ ​autonomy​ ​in​ ​that​ ​it​ ​aims​ ​to​ ​capture 
what​ ​we​ ​​actually​​ ​want​ ​for​ ​ourselves​ ​and​ ​it​ ​runs​ ​contrary​ ​to​ ​the​ ​research​ ​that​ ​shows​ ​we 
actually​ ​are​ ​more​ ​satisfied​ ​when​ ​we​ ​follow​ ​unconscious​ ​processes,​ ​at​ ​least​ ​in​ ​terms​ ​of 
complex​ ​purchases). 
It​ ​might​ ​also​ ​be​ ​argued​ ​that​ ​critical​ ​reflection​ ​can​ ​occur​ ​unconsciously,​ ​but​ ​this​ ​has 
not​ ​been​ ​shown​ ​and​ ​seems​ ​counterintuitive.​ ​It​ ​makes​ ​little​ ​sense​ ​to​ ​suggest​ ​that​ ​it​ ​is 
consistent​ ​to​ ​treat​ ​‘reflection’​ ​as​ ​passive​ ​rather​ ​than​ ​active​ ​while​ ​preserving​ ​the 
distinction​ ​between​ ​acting​ ​from​ ​habit​ ​and​ ​acting​ ​from​ ​judgment.​ ​Or​ ​it​ ​could​ ​be​ ​argued 
that​ ​the​ ​purchase​ ​of​ ​goods​ ​and,​ ​say,​ ​deciding​ ​which​ ​surgical​ ​procedures​ ​to​ ​consent​ ​to,​ ​are 
too​ ​far​ ​removed​ ​from​ ​one​ ​another​ ​and​ ​therefore​ ​the​ ​research​ ​findings​ ​do​ ​not​ ​hold 
between​ ​them.​ ​Of​ ​the​ ​objections,​ ​this​ ​is​ ​the​ ​strongest,​ ​but​ ​I​ ​do​ ​not​ ​think​ ​that​ ​complex 
decisions​ ​vary​ ​so​ ​significantly​ ​between​ ​type.​ ​I​ ​will​ ​leave​ ​this​ ​objection​ ​here​ ​until​ ​further 
empirical​ ​research​ ​suggests​ ​otherwise. 
Further,​ ​consider​ ​the​ ​relationship​ ​between​ ​conscious​ ​thought​ ​(which​ ​is​ ​necessary 
for​ ​critical​ ​reflection)​ ​and​ ​goals.​ ​“Volitional​ ​behavior​ ​was​ ​traditionally​ ​associated​ ​with 
consciousness,​ ​in​ ​that​ ​goal​ ​pursuit​ ​was​ ​assumed​ ​to​ ​be​ ​the​ ​consequence​ ​of​ ​a​ ​conscious 
intention​ ​to​ ​perform​ ​a​ ​specified​ ​behavior​ ​or​ ​to​ ​attain​ ​a​ ​goal.​ ​According​ ​to​ ​this​ ​notion, 
people​ ​experience​ ​themselves​ ​to​ ​be​ ​the​ ​agent​ ​of​ ​their​ ​behaviors​ ​and​ ​goal​ ​pursuits,​ ​as 
these​ ​experiences​ ​of​ ​self-agency​ ​are​ ​the​ ​result​ ​of​ ​consciously​ ​forming,​ ​pursuing,​ ​and 
attaining​ ​one’s​ ​goals.​ ​However,​ ​“​ ​…​ ​goal-directed​ ​behavior​ ​can​ ​start​ ​outside​ ​of​ ​conscious 
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awareness​ ​because​ ​goal​ ​representations​ ​can​ ​be​ ​primed​ ​by,​ ​and​ ​interact​ ​with,​ ​behavioral 
and​ ​contextual​ ​information”​ ​​(Dijksterhuis​ ​and​ ​Aarts​ ​2010,​ ​473)​.​ ​It​ ​turns​ ​out​ ​that 
conscious​ ​thought​ ​​is​ ​not​ ​necessary​​ ​for​ ​accessing​ ​what​ ​we​ ​think​ ​are​ ​our​ ​goals​ ​and 
preferences.​ ​A​ ​“growing​ ​body​ ​of​ ​literature​ ​from​ ​the​ ​social​ ​cognition​ ​domain​ ​[is]​ ​showing 
that​ ​goals​ ​can​ ​affect​ ​higher​ ​cognitive​ ​processes​ ​and​ ​overt​ ​behavior​ ​without​ ​conscious 
awareness​ ​of​ ​the​ ​goal”​ ​​(Dijksterhuis​ ​and​ ​Aarts​ ​2010,​ ​469)​.​ ​This​ ​means​ ​that​ ​we​ ​can​ ​have 
goals,​ ​and​ ​those​ ​goals​ ​can​ ​change​ ​the​ ​way​ ​we​ ​act,​ ​without​ ​us​ ​ever​ ​being​ ​aware​ ​that​ ​we​ ​in 
fact​ ​have​ ​the​ ​goal.​ ​This​ ​idea​ ​is​ ​supported​ ​by​ ​research​ ​in​ ​goal​ ​priming,​ ​where​ ​participants 
who​ ​were​ ​exposed​ ​to​ ​words​ ​like​ ​“succeed”​ ​and​ ​“strive”​ ​prior​ ​to​ ​the​ ​assignment​ ​of​ ​a​ ​task, 
had​ ​improved​ ​task​ ​performance​ ​and​ ​an​ ​increase​ ​in​ ​qualities​ ​like​ ​effort​ ​and​ ​motivation 
(Bargh​ ​et​ ​al.​ ​2001)​.​ ​This​ ​leads​ ​to​ ​a​ ​surprising​ ​conclusion​ ​that​ ​“people​ ​become 
consciously​ ​aware​ ​of​ ​an​ ​act​ ​only​ ​after​ ​they​ ​unconsciously​ ​decide​ ​to​ ​engage​ ​in​ ​it” 
(Dijksterhuis​ ​and​ ​Aarts​ ​2010,​ ​469)​.  
Since​ ​“goals​ ​are​ ​the​ ​starting​ ​point​ ​and/or​ ​reference​ ​point​ ​of​ ​almost​ ​all​ ​behavior,” 
Dijksterhuis​ ​and​ ​Aarts​ ​contend​ ​that​ ​goals​ ​and​ ​attention​ ​act​ ​as​ ​“bottom-up”​ ​forces​ ​that 
inform​ ​volitional​ ​behavior​ ​​(Dijksterhuis​ ​and​ ​Aarts​ ​2010,​ ​470)​.​ ​Thus,​ ​goals​ ​and​ ​attention, 
which​ ​may​ ​be​ ​held​ ​unconsciously,​ ​drive​ ​the​ ​actions​ ​we​ ​(mis)perceive​ ​to​ ​be​ ​the​ ​result​ ​of 
our​ ​conscious​ ​choices.​ ​We​ ​are​ ​predisposed​ ​to​ ​act​ ​in​ ​accordance​ ​with​ ​our​ ​goals​ ​even​ ​in​ ​the 
absence​ ​of​ ​conscious​ ​thought​ ​because​ ​our​ ​goals​ ​cause​ ​us​ ​to​ ​pay​ ​attention​ ​to​ ​the 
circumstances​ ​that​ ​make​ ​their​ ​achievement​ ​possible.​ ​An​ ​implication​ ​of​ ​this​ ​research​ ​is 
that​ ​it​ ​complicates​ ​requiring​ ​cognitive​ ​thresholds​ ​such​ ​as​ ​critical​ ​reflection​ ​and​ ​rationality 
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for​ ​autonomous​ ​action​ ​because​ ​we​ ​can​ ​be​ ​motivated​ ​to​ ​act​ ​on​ ​a​ ​goal​ ​without​ ​even 
knowing​ ​that​ ​we​ ​have​ ​it. 
When​ ​a​ ​person​ ​acts​ ​autonomously,​ ​we​ ​tend​ ​to​ ​think​ ​of​ ​that​ ​person​ ​as​ ​acting 
volitionally—as​ ​acting​ ​in​ ​a​ ​voluntary​ ​way​ ​so​ ​as​ ​to​ ​bring​ ​about​ ​their​ ​conscious​ ​goals. 
Contrary​ ​to​ ​the​ ​conclusions​ ​drawn​ ​from​ ​contemporary​ ​research,​ ​idealized​ ​accounts​ ​of 
personal​ ​autonomy​ ​have​ ​depicted​ ​agents​ ​as​ ​acting​ ​from​ ​a​ ​“top-down”​ ​method:​ ​agents 
choose​ ​the​ ​preference/goal,​ ​deliberate​ ​about​ ​how​ ​to​ ​reach​ ​it,​ ​and​ ​then​ ​act​ ​in​ ​a​ ​way​ ​that 
conforms​ ​with​ ​that​ ​goal,​ ​which​ ​necessitates​ ​conscious​ ​thought—i.e.,​ ​reflection—as​ ​the 
means​ ​towards​ ​reaching​ ​it.​ ​The​ ​research​ ​on​ ​goals,​ ​attention,​ ​and​ ​thought,​ ​however, 
demonstrates​ ​that​ ​the​ ​top-down​ ​method​ ​is​ ​not​ ​necessary​ ​for​ ​volitional​ ​goal-oriented 
behavior—the​ ​sort​ ​typically​ ​associated​ ​with​ ​autonomy.​ ​On​ ​ideal​ ​accounts,​ ​agents​ ​are 
regarded​ ​as​ ​the​ ​direct​ ​causes​ ​of​ ​their​ ​own​ ​actions.​ ​Those​ ​actions​ ​are​ ​the​ ​products​ ​of 
conscious​ ​thought​ ​and​ ​deliberation​ ​about​ ​the​ ​problem/issue/options​ ​in​ ​light​ ​of​ ​the​ ​agent’s 
authentic​ ​goals​ ​and​ ​preferences.​ ​Yet​ ​research​ ​shows​ ​that​ ​an​ ​agent​ ​actually​ ​need​ ​not​ ​be 
consciously​ ​aware​ ​of​ ​her​ ​goals​ ​to​ ​be​ ​acting​ ​in​ ​accordance​ ​with​ ​them,​ ​which​ ​supports​ ​my 
claim​ ​that​ ​we​ ​could​ ​suspend​ ​and​ ​decentralize​ ​the​ ​role​ ​that​ ​conscious​ ​reflection​ ​on​ ​one’s 
true​ ​goals​ ​or​ ​preferences​ ​occupies​ ​in​ ​our​ ​accounts​ ​of​ ​autonomy.  
 
1.4.4​ ​Objection​ ​to​ ​Critical​ ​Reflection​ ​as​ ​Developed​ ​Capacity  
A​ ​distinct​ ​but​ ​related​ ​problem​ ​with​ ​the​ ​element​ ​of​ ​‘critical​ ​reflection’​ ​occurs​ ​when​ ​it​ ​is 
theorized​ ​as​ ​a​ ​‘skill’​ ​which​ ​develops​ ​over​ ​time.​ ​Treating​ ​critical​ ​reflection​ ​as​ ​a​ ​skill​ ​we 
develop​ ​and​ ​get​ ​better​ ​at​ ​over​ ​time​ ​is​ ​teleological​ ​in​ ​the​ ​sense​ ​that​ ​we​ ​start​ ​out​ ​bad​ ​at​ ​it, 
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learn,​ ​improve,​ ​and​ ​ultimately​ ​aim​ ​to​ ​perfect​ ​it​ ​with​ ​more​ ​experience.​ ​Eventually​ ​we 
become​ ​the​ ​sort​ ​of​ ​person​ ​who​ ​just​ ​is​ ​autonomous.​ ​But​ ​there​ ​is​ ​a​ ​problem​ ​with​ ​thinking 
about​ ​autonomy​ ​as​ ​a​ ​capacity​ ​that​ ​develops​ ​over​ ​time.​ ​The​ ​problem​ ​lies​ ​in​ ​treating 
‘development’​ ​as​ ​analogous​ ​to​ ​‘improvement’.​ ​If​ ​time,​ ​opportunity,​ ​and​ ​practice​ ​are 
necessary​ ​for​ ​autonomous​ ​action,​ ​then​ ​people​ ​with​ ​disabilities,​ ​those​ ​living​ ​in​ ​oppressive 
contexts,​ ​and​ ​children,​ ​for​ ​example,​ ​appear​ ​systematically​ ​excluded​ ​from​ ​our​ ​accounts​ ​of 
autonomy​ ​because​ ​their​ ​current​ ​status—their​ ​unique​ ​place​ ​in​ ​time​ ​and​ ​space—renders 
null​ ​the​ ​possibility​ ​of​ ​their​ ​being​ ​autonomous​ ​in​ ​this​ ​moment​ ​until​ ​some​ ​later​ ​date​ ​when 
things​ ​align​ ​such​ ​that​ ​they​ ​​become​ ​​the​ ​sort​ ​of​ ​person​ ​who​ ​is​ ​living​ ​in​ ​the​ ​right 
circumstances​ ​and​ ​with​ ​the​ ​right​ ​skills​ ​for​ ​autonomy​ ​to​ ​happen.​ ​Recall​ ​that​ ​my​ ​concern​ ​in 
this​ ​project​ ​has​ ​been​ ​to​ ​lay​ ​the​ ​groundwork​ ​for​ ​thinking​ ​about​ ​how​ ​to​ ​foster​ ​autonomous 
experiences​ ​for​ ​wards​ ​in​ ​guardianships​ ​whose​ ​cognitive​ ​abilities,​ ​vulnerabilities,​ ​and 
dependencies​ ​inform​ ​how​ ​a​ ​guardian​ ​ought​ ​to​ ​respond​ ​to​ ​her​ ​need​ ​to​ ​experience 
decision-making.​ ​Treating​ ​‘autonomy’​ ​as​ ​a​ ​developmental​ ​skill​ ​that​ ​improves​ ​over​ ​time 
fails​ ​to​ ​meet​ ​individuals,​ ​and​ ​wards​ ​in​ ​particular,​ ​where​ ​they​ ​are.  
The​ ​notions​ ​of​ ​‘skill​ ​development’​ ​and​ ​‘competence’​ ​also​ ​reflect​ ​the​ ​normative​ ​idea 
that​ ​‘most​ ​people’​ ​are​ ​autonomous—just​ ​not​ ​some​ ​people,​ ​at​ ​least,​ ​not​ ​right 
now—without​ ​providing​ ​legitimate​ ​justifications​ ​for​ ​the​ ​exclusion​ ​of​ ​others. 
Developmental​ ​approaches​ ​can​ ​uncritically​ ​endorse​ ​normative​ ​assumptions​ ​about​ ​what 
skills​ ​are​ ​needed,​ ​the​ ​level​ ​of​ ​mastery​ ​a​ ​person​ ​must​ ​have​ ​with​ ​respect​ ​to​ ​those​ ​skills,​ ​the 
type​ ​of​ ​person​ ​who​ ​can​ ​exercise​ ​a​ ​right​ ​to​ ​practice​ ​the​ ​skill,​ ​and​ ​under​ ​what 
circumstances​ ​those​ ​skills​ ​can​ ​be​ ​had​ ​or​ ​improved​ ​upon.​ ​When​ ​everyone’s​ ​capacity​ ​for 
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autonomy​ ​is​ ​regarded​ ​on​ ​a​ ​developmental​ ​scale,​ ​only​ ​those​ ​agents​ ​whose​ ​‘skills’​ ​best 
reflect​ ​the​ ​idealized​ ​norm​ ​get​ ​the​ ​proper​ ​recognition​ ​because​ ​they​ ​are​ ​seen​ ​as 
comparatively​ ​​more​ ​capable​ ​and​ ​more​ ​competent​ ​than​ ​those​ ​who​ ​are​ ​less​ ​developed. 
While​ ​I​ ​am​ ​not​ ​opposed​ ​to​ ​thinking​ ​about​ ​autonomy​ ​as​ ​a​ ​practice,​ ​the​ ​assumptions 
discussed​ ​above​ ​make​ ​me​ ​wary​ ​of​ ​treating​ ​autonomy​ ​as​ ​a​ ​skill​ ​which​ ​entails​ ​a 
progressive​ ​trajectory​ ​of​ ​improvement.  
 
1.4.5​ ​Objection​ ​on​ ​Grounds​ ​of​ ​Implicit​ ​Bias 
Positing​ ​critical​ ​reflection​ ​(or​ ​some​ ​analogous​ ​cognitive​ ​process)​ ​as​ ​necessary​ ​for 
autonomous​ ​action​ ​runs​ ​into​ ​an​ ​epistemic​ ​challenge.​ ​The​ ​challenge​ ​is​ ​this:​ ​determining 
whether​ ​an​ ​individual​ ​has​ ​acted​ ​autonomously​ ​is​ ​more​ ​difficult​ ​when​ ​we​ ​consider​ ​that 
everyone’s​ ​preferences​ ​are​ ​influenced​ ​by​ ​prejudice​ ​and​ ​bias​ ​in​ ​ways​ ​that​ ​are​ ​inaccessible 
through​ ​the​ ​processes​ ​of​ ​self-reflection​ ​and​ ​introspection.​ ​Implicit​ ​biases​ ​are​ ​held​ ​at​ ​the 
subconscious​ ​level​ ​and​ ​are​ ​generally​ ​regarded​ ​as​ ​inaccessible​ ​to​ ​individuals​ ​engaged​ ​in 
solitary​ ​introspection​ ​or​ ​self-reflection​ ​​(Greenwald​ ​and​ ​Krieger​ ​2006)​.​ ​Yet​ ​both 
procedural​ ​and​ ​substantive​ ​approaches​ ​suggest​ ​that​ ​an​ ​agent​ ​must​ ​engage​ ​in​ ​the​ ​process 
of​ ​self-reflection​ ​to​ ​be​ ​viewed​ ​as​ ​autonomous.  
Recall​ ​that,​ ​on​ ​the​ ​procedural​ ​account,​ ​the​ ​essential​ ​piece​ ​of​ ​analysis​ ​for 
determining​ ​autonomy​ ​is​ ​not​ ​the​ ​specific​ ​content​ ​of​ ​an​ ​agent’s​ ​preferences,​ ​but​ ​whether 
she​ ​has​ ​engaged​ ​in​ ​reflection​ ​with​ ​regard​ ​to​ ​her​ ​preferences​ ​and​ ​with​ ​regard​ ​to​ ​the​ ​social 
influences​ ​bearing​ ​on​ ​her​ ​preferences,​ ​whatever​ ​they​ ​may​ ​be.​ ​To​ ​determine​ ​whether​ ​our 
preferences​ ​are​ ​authentically​ ​our​ ​own,​ ​we​ ​are​ ​supposed​ ​to​ ​look​ ​inward​ ​to​ ​be​ ​sure​ ​that​ ​our 
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preferences​ ​are​ ​not​ ​unduly​ ​shaped​ ​by​ ​“illegitimate​ ​influences”​ ​​(Christman​ ​1991)​.​ ​Yet 
there​ ​are​ ​all​ ​sorts​ ​of​ ​illegitimate​ ​influences​ ​(including​ ​implicit​ ​biases)​ ​shaping​ ​our 
preferences.​ ​Looking​ ​inward,​ ​however,​ ​may​ ​not​ ​reveal​ ​the​ ​implicit​ ​factors​ ​influencing 
those​ ​preferences​ ​since​ ​they​ ​fall​ ​outside​ ​the​ ​realm​ ​of​ ​conscious​ ​thought.​ ​The​ ​push​ ​for 
critical​ ​self-reflection​ ​as​ ​an​ ​independent​ ​epistemic​ ​endeavor​ ​and​ ​as​ ​a​ ​means​ ​for​ ​ensuring 
authenticity​ ​fails​ ​to​ ​produce​ ​reliable​ ​insights​ ​about​ ​our​ ​preferences.  
 
1.5​ ​Outlining​ ​a​ ​Non-Ideal​ ​Approach​ ​to​ ​Autonomy 
 
1.5.1​ ​What​ ​is​ ​and​ ​is​ ​not​ ​necessary​ ​for​ ​autonomy? 
I​ ​am​ ​not​ ​arguing​ ​that​ ​we​ ​do​ ​away​ ​with​ ​the​ ​concept​ ​of​ ​autonomy​ ​or​ ​that​ ​we​ ​rehabilitate​ ​it. 
Instead,​ ​I​ ​want​ ​to​ ​take​ ​a​ ​different​ ​approach​ ​to​ ​how​ ​we​ ​theorize​ ​about​ ​the​ ​concept.​ ​I​ ​think 
we​ ​ought​ ​to​ ​focus​ ​our​ ​attention​ ​on​ ​what​ ​it​ ​is​ ​like,​ ​in​ ​practice,​ ​for​ ​diverse​ ​persons​​ ​to 
experience​ ​​autonomy.​ ​I​ ​am​ ​arguing​ ​that​ ​philosophers​ ​need​ ​a​ ​revised​ ​method​ ​for​ ​thinking 
about​ ​autonomy​ ​and​ ​how​ ​to​ ​value​ ​it.​ ​To​ ​avoid​ ​problematic​ ​‘conditions’​ ​and 
‘requirements’​ ​that​ ​yield​ ​exclusionary​ ​practices​ ​such​ ​as​ ​those​ ​discussed​ ​in​ ​preceding 
sections,​ ​a​ ​non-ideal​ ​method​ ​should​ ​be​ ​empirically​ ​informed​ ​and​ ​aimed​ ​at​ ​something 
more​ ​like​ ​the​ ​phenomenology​ ​of​ ​autonomy​ ​or​ ​perhaps​ ​as​ ​an​ ​answer​ ​to​ ​the​ ​question:​ ​what 
is​ ​the​ ​experience​ ​of​ ​self-determination​ ​like​ ​for​ ​diverse​ ​people?​ ​My​ ​hope​ ​is​ ​that​ ​by 
rethinking​ ​our​ ​approach​ ​to​ ​understanding​ ​autonomy,​ ​there​ ​will​ ​be​ ​less​ ​disconnect​ ​and 
more​ ​inclusion​ ​in​ ​its​ ​practical​ ​applications,​ ​especially​ ​the​ ​practices​ ​of​ ​care​ ​in​ ​legal 
guardianships.  
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Recall​ ​that​ ​relational​ ​autonomy​ ​is​ ​a​ ​response​ ​to​ ​a​ ​collection​ ​of​ ​feminist​ ​critiques 
that​ ​“point​ ​to​ ​the​ ​need​ ​to​ ​think​ ​of​ ​autonomy​ ​as​ ​a​ ​characteristic​ ​of​ ​agents​ ​who​ ​are 
emotional,​ ​embodied,​ ​desiring,​ ​creative,​ ​and​ ​feeling,​ ​as​ ​well​ ​as​ ​rational​ ​creatures;​ ​and 
they​ ​highlight​ ​the​ ​ways​ ​in​ ​which​ ​agents​ ​are​ ​both​ ​psychically​ ​internally​ ​differentiated​ ​and 
socially​ ​differentiated​ ​from​ ​others”​ ​​(Mackenzie​ ​and​ ​Stoljar​ ​2000,​ ​21)​.​ ​The​ ​critiques 
addressed​ ​in​ ​the​ ​first​ ​section​ ​gave​ ​us​ ​a​ ​richer​ ​picture​ ​of​ ​agents​ ​as​ ​more​ ​than​ ​‘rational’ 
creatures.​ ​We​ ​are​ ​complex,​ ​intersectional,​ ​historically​ ​informed,​ ​socially​ ​constructed,​ ​and 
relationally​ ​connected​ ​agents.​ ​Cognitive​ ​research​ ​on​ ​decision-making​ ​and​ ​goal​ ​formation 
also​ ​suggests​ ​that​ ​our​ ​assumptions​ ​about​ ​the​ ​value​ ​of​ ​conscious​ ​rule-based​ ​thought​ ​and 
our​ ​capacities​ ​for​ ​awareness​ ​of​ ​our​ ​own​ ​goal​ ​formation​ ​need​ ​revision.​ ​If​ ​we​ ​accept​ ​that 
critical​ ​reflection​ ​may​ ​not​ ​be​ ​necessary​ ​for​ ​or​ ​present​ ​in​ ​autonomous​ ​experience,​ ​then​ ​this 
is​ ​a​ ​step​ ​towards​ ​ending​ ​practices​ ​of​ ​exclusive​ ​theorizing. 
If​ ​autonomy​ ​need​ ​not​ ​involve​ ​critical​ ​self-reflection,​ ​then​ ​what​ ​does​ ​it​ ​involve​ ​and 
what​ ​is​ ​valuable​ ​about​ ​it?​ ​In​ ​the​ ​discussion​ ​that​ ​follows,​ ​I​ ​hope​ ​to​ ​offer​ ​some​ ​starting 
points​ ​for​ ​exploring​ ​autonomy​ ​on​ ​different​ ​terms.​ ​Again,​ ​my​ ​goal​ ​is​ ​not​ ​to​ ​offer​ ​a​ ​static 
or​ ​fixed​ ​account,​ ​but​ ​to​ ​begin​ ​a​ ​conversation​ ​and​ ​solicit​ ​diverse​ ​narratives​ ​and​ ​insights 
regarding​ ​the​ ​ways​ ​people​ ​​experience​​ ​autonomy.  
To​ ​anticipate​ ​one​ ​of​ ​the​ ​worries​ ​that​ ​might​ ​accompany​ ​a​ ​non-ideal​ ​approach​ ​to 
autonomy,​ ​let​ ​me​ ​state​ ​upfront​ ​that​ ​I​ ​do​ ​not​ ​think​ ​that​ ​respecting​ ​autonomy​ ​means 
necessarily​ ​respecting​ ​all​ ​types​ ​of​ ​preferences.​ ​My​ ​project​ ​is​ ​concerned​ ​with​ ​whether​ ​a 
person​ ​​must​​ ​necessarily​ ​engage​ ​in​ ​particular​ ​cognitive​ ​process​ ​in​ ​order​ ​to​ ​experience 
autonomy,​ ​rather​ ​than​ ​with​ ​whether​ ​a​ ​person’s​ ​preferences​ ​are​ ​the​ ​​right​​ ​ones​ ​to​ ​have.  
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Below,​ ​I​ ​sketch​ ​a​ ​minimalistic,​ ​non-ideal​ ​account​ ​of​ ​autonomy​ ​for​ ​persons.​ ​My 
reasons​ ​for​ ​approaching​ ​this​ ​with​ ​a​ ​minimalist​ ​agenda​ ​is​ ​that​ ​postulating​ ​unnecessary 
elements​ ​of​ ​autonomy,​ ​such​ ​as​ ​critical​ ​self-reflection​ ​and​ ​a​ ​capacity​ ​for​ ​rationality,​ ​has 
led​ ​to​ ​the​ ​unnecessary​ ​exclusion​ ​of​ ​marginalized​ ​people​ ​throughout​ ​history.​ ​My​ ​aim​ ​is​ ​to 
avoid​ ​these​ ​results​ ​if​ ​possible.​ ​If​ ​it​ ​turns​ ​out​ ​I​ ​have​ ​not​ ​avoided​ ​these​ ​results,​ ​then​ ​that 
would​ ​provide​ ​good​ ​evidence​ ​for​ ​rejecting​ ​that​ ​particular​ ​feature.  
I​ ​think​ ​the​ ​following​ ​considerations​ ​might​ ​serve​ ​as​ ​guidelines​ ​for​ ​determining 
whether​ ​an​ ​action/experience​ ​should​ ​be​ ​characterized​ ​as​ ​‘autonomous.’​ ​The​ ​action​ ​is​ ​a 
response​ ​or​ ​an​ ​assertion​ ​from​ ​a​ ​person​ ​with:​ ​(1)​ ​a​ ​sense​ ​of​ ​personal​ ​identity,​ ​(2) 
relationships​ ​with​ ​others,​ ​(3)​ ​preferences,​ ​(4)​ ​a​ ​sense​ ​of​ ​fairness​ ​directed​ ​towards​ ​one’s 
self,​ ​and​ ​(5)​ ​opportunity.​ ​I​ ​detail​ ​each​ ​of​ ​these​ ​guidelines​ ​in​ ​the​ ​following​ ​sections. 
 
1.5.1.1​ ​A​ ​Consistent​ ​Sense​ ​of​ ​Personal​ ​Identity  
When​ ​I​ ​say​ ​that​ ​we​ ​need​ ​to​ ​have​ ​a​ ​consistent​ ​sense​ ​of​ ​personal​ ​identity​ ​I​ ​do​ ​not​ ​mean​ ​to 
call​ ​upon​ ​a​ ​unified​ ​or​ ​transcendental​ ​sense​ ​of​ ​self​ ​or​ ​identity.​ ​Rather,​ ​I​ ​mean​ ​to​ ​refer​ ​to 
the​ ​capacity​ ​to​ ​identify​ ​and​ ​assert​ ​a​ ​minimal​ ​sense​ ​of​ ​a​ ​‘self’​ ​which​ ​persists​ ​over​ ​time: 
one​ ​that​ ​is​ ​conscious​ ​and​ ​has​ ​articulable​ ​preferences.​ ​This​ ​‘sense​ ​of​ ​self’​ ​refers​ ​to​ ​being​ ​a 
social​ ​creature​ ​whose​ ​identity​ ​may​ ​very​ ​well​ ​be​ ​made​ ​up​ ​of​ ​several​ ​parts,​ ​fragmented, 
transient,​ ​and​ ​non-transcendental.  
Some​ ​theorists​ ​have​ ​questioned​ ​whether​ ​individuals​ ​need​ ​to​ ​be​ ​able​ ​to​ ​define 
themselves​ ​and​ ​their​ ​identities​ ​in​ ​order​ ​to​ ​assert​ ​autonomy.​ ​Diana​ ​Meyers​ ​has​ ​argued​ ​that 
the​ ​capacity​ ​for​ ​self-definition​ ​is​ ​necessary​ ​for​ ​the​ ​development​ ​of​ ​autonomy,​ ​but​ ​that​ ​the 
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practice​ ​should​ ​not​ ​be​ ​understood​ ​as​ ​occurring​ ​on​ ​the​ ​foreground​ ​of​ ​independence, 
authenticity​ ​and​ ​self-governance.​ ​She​ ​notes​ ​that​ ​the​ ​“experience​ ​of​ ​self-understanding 
and​ ​self-realization​ ​has​ ​been​ ​crystallized​ ​in​ ​the​ ​ideas​ ​of​ ​authenticity​ ​and​ ​self-governance. 
This​ ​way​ ​of​ ​conceptualizing​ ​the​ ​phenomenon​ ​of​ ​autonomy,​ ​has,​ ​alas,​ ​proved​ ​susceptible 
to​ ​hyperbolic​ ​distortion.​ ​Self-understanding​ ​has​ ​been​ ​taken​ ​to​ ​presuppose​ ​a​ ​unitary, 
homogeneous​ ​self;​ ​self-governance​ ​has​ ​been​ ​taken​ ​to​ ​presuppose​ ​unfettered 
independence​ ​from​ ​other​ ​individuals,​ ​as​ ​well​ ​as​ ​from​ ​larger​ ​society”​ ​​(Meyers​ ​2000,​ ​152)​.  
Similarly​ ​for​ ​Meyers,​ ​autonomy​ ​has​ ​misguidedly​ ​been​ ​thought​ ​of​ ​as​ ​an​ ​exercise 
by​ ​an​ ​individual​ ​whose​ ​identity​ ​is​ ​non-diverse,​ ​whose​ ​rationality​ ​is​ ​fully​ ​developed, 
whose​ ​sense​ ​of​ ​identity​ ​is​ ​unified​ ​and​ ​coherent​ ​as​ ​well​ ​as​ ​transparent​ ​to​ ​her​ ​own 
understanding​ ​of​ ​self.​ ​Under​ ​this​ ​conceptualization,​ ​individuals​ ​self-legislate​ ​as​ ​a 
rehearsed​ ​and​ ​mature​ ​exercise​ ​of​ ​independence​ ​from​ ​others.​ ​But​ ​Meyers​ ​thinks,​ ​and​ ​I 
agree,​ ​that​ ​we​ ​do​ ​not​ ​need​ ​to​ ​conceptualize​ ​agents​ ​in​ ​this​ ​way.​ ​Instead,​ ​we​ ​should​ ​think 
about​ ​interdependent​ ​agents​ ​as​ ​holding​ ​different​ ​accounts​ ​of​ ​the​ ​self​ ​that​ ​might​ ​be 
heterogenous​ ​and​ ​dissociated,​ ​but​ ​who​ ​are​ ​still​ ​capable​ ​of​ ​self-determination.  
In​ ​agreement​ ​with​ ​Meyers,​ ​Catriona​ ​Mackenzie​ ​has​ ​also​ ​argued​ ​that​ ​“self 
definition​ ​is​ ​a​ ​process​ ​of​ ​negotiation​ ​aiming​ ​at​ ​a​ ​reflective​ ​equilibrium​ ​between​ ​a 
person’s​ ​“point​ ​of​ ​view;​ ​her​ ​self-conception;​ ​and​ ​her​ ​values,​ ​ideals​ ​and​ ​commitments, 
and​ ​cares,​ ​in​ ​short,​ ​what​ ​matters​ ​to​ ​her”​ ​​(Mackenzie​ ​2000,​ ​133)​.​ ​Defining​ ​one’s​ ​self​ ​is​ ​an 
ongoing​ ​process​ ​that​ ​involves​ ​a​ ​give​ ​and​ ​take​ ​between​ ​what​ ​we​ ​think​ ​we​ ​value​ ​and​ ​the 
kind​ ​of​ ​person​ ​we​ ​think​ ​we​ ​are​ ​and​ ​want​ ​to​ ​become.​ ​But​ ​we​ ​do​ ​not​ ​engage​ ​in​ ​this​ ​type​ ​of 
balancing​ ​act​ ​on​ ​our​ ​own.​ ​Mackenzie​ ​claims​ ​that​ ​there​ ​is​ ​an​ ​element​ ​of​ ​social​ ​recognition 
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that​ ​necessarily​ ​influences​ ​our​ ​conception​ ​of​ ​self.​ ​She​ ​asserts​ ​that:​ ​“Our​ ​points​ ​of​ ​view 
and​ ​those​ ​of​ ​others​ ​are​ ​developed​ ​in​ ​the​ ​context​ ​of​ ​particular​ ​social​ ​relationships​ ​and 
particular​ ​social​ ​contexts.​ ​Furthermore,​ ​our​ ​sense​ ​of​ ​self-worth​ ​and​ ​our​ ​self-conceptions 
are​ ​shaped​ ​by,​ ​and​ ​responsive​ ​to,​ ​social​ ​recognition”​ ​​(Mackenzie​ ​2000,​ ​143)​.​ ​Other 
people​ ​are​ ​critical​ ​to​ ​both​ ​the​ ​formation​ ​of​ ​and​ ​the​ ​development​ ​of​ ​‘self.’ 
Taking​ ​Meyers​ ​and​ ​Mackenzie​ ​together,​ ​the​ ​concept​ ​of​ ​autonomy​ ​better​ ​reflects 
what​ ​agents​ ​are​ ​like​ ​when​ ​it​ ​is​ ​informed​ ​by​ ​a​ ​depiction​ ​of​ ​‘selves’​ ​that​ ​are​ ​shaped​ ​by​ ​our 
senses​ ​of​ ​self​ ​worth​ ​(both​ ​of​ ​which​ ​are​ ​influenced​ ​by​ ​social​ ​contexts​ ​and​ ​recognition),​ ​as 
engaged​ ​in​ ​the​ ​balancing​ ​of​ ​interests​ ​and​ ​values,​ ​as​ ​arising​ ​from​ ​unique​ ​perspectives​ ​and 
experiences​ ​that​ ​are​ ​complex​ ​and​ ​diversified,​ ​but​ ​which​ ​are​ ​recognized​ ​by​ ​the​ ​social 
relations​ ​and​ ​institutions​ ​of​ ​which​ ​we​ ​are​ ​a​ ​part.​ ​This​ ​depiction​ ​of​ ​the​ ​‘self’​ ​makes​ ​room 
for​ ​fragmented,​ ​negotiated​ ​​(Anzaldúa​ ​1987)​,​ ​world-traveling​ ​​(Lugones​ ​1987)​,​ ​and 
nomadic​ ​​(Braidotti​ ​1994)​,​ ​conceptions​ ​of​ ​self​ ​that​ ​have​ ​challenged​ ​the​ ​fixed​ ​and 
homogeneous​ ​versions​ ​that​ ​have​ ​preceded​ ​them.​ ​This​ ​work​ ​on​ ​self-definition​ ​supports​ ​a 
more​ ​meaningful​ ​understanding​ ​of​ ​what​ ​a​ ​concept​ ​of​ ​‘self’​ ​in​ ​a​ ​non-ideal​ ​account​ ​of 
autonomy​ ​might​ ​look​ ​like​ ​because​ ​it​ ​is​ ​dynamic,​ ​accounts​ ​for​ ​interdependency​ ​and 
emphasizes​ ​the​ ​importance​ ​of​ ​social​ ​relationships.  
 
1.5.1.2​ ​Relationships 
Relationships​ ​are​ ​an​ ​important​ ​part​ ​of​ ​autonomy​ ​for​ ​several​ ​reasons.​ ​People​ ​help​ ​one 
another​ ​learn​ ​how​ ​to​ ​practice​ ​autonomy​ ​by​ ​modeling​ ​it​ ​for​ ​each​ ​other.​ ​Other​ ​people​ ​also 
help​ ​us​ ​to​ ​evaluate​ ​the​ ​significance​ ​of​ ​and​ ​possible​ ​outcomes​ ​associated​ ​with​ ​our​ ​actions. 
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They​ ​can​ ​provide​ ​or​ ​withhold​ ​the​ ​resources​ ​we​ ​need​ ​to​ ​act.​ ​As​ ​models,​ ​they​ ​show​ ​us​ ​how 
to​ ​act​ ​in​ ​ways​ ​that​ ​are​ ​consistent​ ​or​ ​inconsistent​ ​with​ ​autonomy.​ ​They​ ​also​ ​provide 
opportunities​ ​for​ ​us​ ​to​ ​exercise​ ​autonomy.​ ​For​ ​example,​ ​in​ ​relationships​ ​of​ ​care, 
caregivers​ ​can​ ​foster​ ​these​ ​moments​ ​by​ ​recognizing​ ​when​ ​opportunities​ ​arise​ ​and​ ​by 
withholding​ ​control,​ ​so​ ​that​ ​care​ ​recipients​ ​may​ ​exercise​ ​and​ ​play​ ​with​ ​decision-making 
in​ ​ways​ ​that​ ​do​ ​not​ ​threaten​ ​their​ ​safety.  
We​ ​also​ ​need​ ​others​ ​to​ ​bear​ ​witness​ ​to​ ​our​ ​assertions,​ ​to​ ​help​ ​us​ ​articulate​ ​our 
choices,​ ​and​ ​to​ ​validate​ ​our​ ​actions​ ​and​ ​decisions​ ​as​ ​good​ ​ones.​ ​Other​ ​people​ ​play​ ​a 
critical​ ​role​ ​in​ ​validating​ ​(or​ ​refusing​ ​to​ ​validate)​ ​our​ ​assertions​ ​of​ ​autonomy.​ ​Autonomy 
is,​ ​in​ ​this​ ​way,​ ​reciprocal​ ​and​ ​rooted​ ​in​ ​relationships.​ ​But,​ ​as​ ​Joel​ ​Anderson​ ​has​ ​argued,​ ​it 
would​ ​be​ ​an​ ​error​ ​to​ ​claim​ ​that​ ​social​ ​recognition​ ​shapes​ ​​the​ ​development​ ​​of​ ​autonomy 
because​ ​people​ ​may​ ​have​ ​capacities​ ​for​ ​self-determination​ ​despite​ ​a​ ​lack​ ​of​ ​social 
recognition.​ ​He​ ​maintains,​ ​and​ ​I​ ​agree,​ ​that​ ​rather​ ​than​ ​social​ ​​recognition​,​ ​autonomy 
involves​ ​an​ ​assertion​ ​of​ ​self​ ​worth​ ​that​ ​depends​ ​on​ ​social​ ​​validation​​ ​​(Anderson​ ​2013)​. 
For​ ​Anderson,​ ​we​ ​do​ ​not​ ​need​ ​others​ ​to​ ​recognize​ ​that​ ​we​ ​​can​​ ​make​ ​independent​ ​choices; 
we​ ​need​ ​others​ ​to​ ​validate​ ​that​ ​the​ ​choices​ ​we​ ​make​ ​are​ ​​good​ ​​ones,​ ​especially​ ​if​ ​we​ ​are​ ​to 
learn​ ​to​ ​trust​ ​ourselves​ ​as​ ​autonomous​ ​agents.  
 
1.5.1.3​ ​Preferences 
Procedural​ ​and​ ​substantive​ ​approaches​ ​to​ ​autonomy​ ​stipulate​ ​that​ ​we​ ​need​ ​preferences​ ​to 
practice​ ​autonomy.​ ​There​ ​is​ ​disagreement,​ ​however,​ ​about​ ​whether​ ​it​ ​matters​ ​which 
preferences​ ​we​ ​have​ ​and​ ​whether​ ​those​ ​preferences​ ​reflect​ ​our​ ​true​ ​desires.​ ​For 
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substantive​ ​accounts,​ ​both​ ​content​ ​and​ ​authenticity​ ​matter:​ ​our​ ​preferences​ ​must​ ​reflect 
the​ ​right​ ​moral​ ​content​ ​and​ ​also​ ​be​ ​the​ ​products​ ​of​ ​our​ ​own​ ​will.​ ​As​ ​previously​ ​discussed, 
however,​ ​implicit​ ​bias​ ​and​ ​adaptive​ ​preference​ ​formation​ ​make​ ​assessing​ ​authenticity​ ​and 
the​ ​content​ ​of​ ​our​ ​preferences​ ​very​ ​difficult.​ ​Such​ ​requirements​ ​suppose​ ​that​ ​some 
people—the​ ​really​ ​reflective,​ ​really​ ​​real​​ ​ones—are​ ​capable​ ​of​ ​and​ ​in​ ​fact​ ​do​ ​engage​ ​in 
authentic​ ​reflection.​ ​Given​ ​that​ ​I​ ​want​ ​to​ ​avoid​ ​requiring​ ​conditions​ ​that​ ​could​ ​be 
problematic​ ​for​ ​the​ ​goal​ ​of​ ​inclusivity,​ ​I​ ​would​ ​set​ ​aside​ ​these​ ​conditions​ ​of​ ​authenticity 
and​ ​content-specificity.  
My​ ​main​ ​worry​ ​is​ ​that​ ​substantive​ ​accounts​ ​of​ ​autonomy​ ​run​ ​into​ ​serious 
challenges​ ​posed​ ​by​ ​the​ ​adaptive​ ​preference​ ​argument.​ ​According​ ​to​ ​the​ ​adaptive 
preference​ ​argument,​ ​what​ ​we​ ​see​ ​as​ ​possible​ ​and​ ​desirable​ ​is​ ​often​ ​formed​ ​based​ ​on 
what​ ​we​ ​perceive​ ​as​ ​attainable​ ​for​ ​ourselves.​ ​Preferences​ ​under​ ​such​ ​conditions​ ​may​ ​not 
reflect​ ​our​ ​authentic​ ​desires​ ​because​ ​they​ ​are​ ​formed​ ​under​ ​non-ideal​ ​conditions​ ​such​ ​as 
duress​ ​or​ ​a​ ​lack​ ​of​ ​information​ ​that​ ​would​ ​materially​ ​alter​ ​the​ ​preferences​ ​we​ ​would 
otherwise​ ​hold​ ​​(Christman​ ​1987)​.​ ​For​ ​example,​ ​consider​ ​whether​ ​a​ ​teen​ ​parent​ ​who 
foregoes​ ​a​ ​college​ ​education​ ​is​ ​making​ ​an​ ​autonomous​ ​decision​ ​given​ ​that​ ​the​ ​challenges 
of​ ​doing​ ​so​ ​may​ ​be​ ​great​ ​and​ ​the​ ​available​ ​resources​ ​may​ ​be​ ​severely​ ​limited.​ ​The 
external​ ​factors​ ​working​ ​on​ ​her​ ​preference​ ​formation​ ​may​ ​have​ ​a​ ​significant​ ​impact​ ​on 
what​ ​she​ ​perceives​ ​to​ ​be​ ​in​ ​her​ ​best​ ​interest​ ​and​ ​her​ ​authentic​ ​desire.​ ​A​ ​non-ideal 
approach​ ​to​ ​understanding​ ​autonomy​ ​in​ ​such​ ​circumstances​ ​might​ ​involve​ ​a 
consideration​ ​of​ ​her​ ​expressed​ ​desires;​ ​her​ ​particular​ ​abilities,​ ​the​ ​nature​ ​of​ ​her​ ​social 
relationships;​ ​the​ ​resources​ ​available​ ​to​ ​her;​ ​her​ ​physical,​ ​emotional,​ ​social, 
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psychological​ ​and​ ​financial​ ​dependencies​ ​on​ ​others;​ ​and​ ​her​ ​vulnerabilities​ ​as​ ​a​ ​part​ ​of​ ​an 
integrative​ ​and​ ​particularized​ ​response​ ​to​ ​her​ ​human​ ​need​ ​to​ ​make​ ​decisions​ ​with​ ​respect 
to​ ​her​ ​own​ ​well-being.  
Recall​ ​also​ ​that​ ​substantive​ ​accounts​ ​run​ ​into​ ​epistemic​ ​problems.​ ​As​ ​noted, 
implicit​ ​bias​ ​influences​ ​our​ ​preferences​ ​in​ ​subtle​ ​and​ ​unconscious​ ​ways,​ ​which​ ​may, 
epistemically,​ ​be​ ​inaccessible​ ​to​ ​the​ ​individual.​ ​Implicit​ ​bias​ ​can​ ​act​ ​as​ ​an​ ​“illegitimate 
internal​ ​influence”—making​ ​it​ ​difficult​ ​for​ ​anyone​ ​to​ ​engage​ ​in​ ​reflective​ ​reasoning 
about​ ​their​ ​preferences​ ​and​ ​authenticity.​ ​On​ ​substantive​ ​accounts,​ ​an​ ​agent​ ​must​ ​engage 
in​ ​reflective​ ​reasoning​ ​about​ ​both,​ ​yet​ ​cognitively,​ ​we​ ​neither​ ​have​ ​control​ ​over​ ​our 
preferences​ ​nor​ ​the​ ​means​ ​to​ ​assess​ ​authenticity.​ ​This​ ​is​ ​not​ ​to​ ​say​ ​that​ ​authenticity​ ​has 
no​ ​place​ ​in​ ​our​ ​accounting​ ​for​ ​an​ ​autonomous​ ​experience,​ ​rather​ ​I​ ​mean​ ​to​ ​point​ ​to​ ​the 
difficulties​ ​generated​ ​by​ ​positing​ ​a​ ​particular​ ​cognitive​ ​process​ ​that​ ​gets​ ​implicated​ ​by 
requiring​ ​‘authentic’​ ​preferences.  
 
1.5.1.4​ ​Sense​ ​of​ ​Fairness 
The​ ​experience​ ​of​ ​autonomy​ ​also​ ​involves​ ​an​ ​invocation​ ​of​ ​one’s​ ​sense​ ​of​ ​fairness​ ​as 
directed​ ​towards​ ​the​ ​self.​ ​By​ ​this​ ​I​ ​mean​ ​that​ ​an​ ​individual​ ​has​ ​a​ ​rough​ ​sense​ ​of​ ​how 
others​ ​ought​ ​to​ ​treat​ ​them​ ​or​ ​how​ ​others​ ​ought​ ​to​ ​respond​ ​to​ ​their​ ​need​ ​to​ ​make​ ​decisions. 
This​ ​sense​ ​of​ ​fairness​ ​is​ ​perhaps​ ​related​ ​to​ ​a​ ​corresponding​ ​awareness​ ​of​ ​their​ ​capacity​ ​to 
assert​ ​their​ ​wills,​ ​though​ ​I​ ​do​ ​not​ ​think​ ​they​ ​need​ ​to​ ​have​ ​the​ ​conceptual​ ​notion​ ​of 
‘autonomy’​ ​to​ ​do​ ​so.​ ​This​ ​sense​ ​of​ ​fairness​ ​need​ ​not​ ​be​ ​sophisticated​ ​and​ ​the​ ​sources​ ​of 
values​ ​informing​ ​it​ ​could​ ​be​ ​varied.​ ​Without​ ​it,​ ​though,​ ​it​ ​is​ ​difficult​ ​to​ ​understand​ ​what 
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could​ ​motivate​ ​an​ ​individual​ ​to​ ​advocate​ ​for​ ​herself:​ ​to​ ​assert​ ​something​ ​on​ ​her​ ​own 
behalf.​ ​I​ ​take​ ​up​ ​a​ ​more​ ​thorough​ ​discussion​ ​of​ ​this​ ​element​ ​of​ ​fairness​ ​in​ ​Chapter​ ​2 
where​ ​I​ ​explore​ ​thinking​ ​about​ ​autonomy​ ​as​ ​a​ ​need​ ​rather​ ​than​ ​a​ ​right.​ ​In​ ​that​ ​discussion, 
it​ ​seems​ ​that​ ​autonomy​ ​and​ ​self-defense​ ​could​ ​share​ ​similar​ ​phenomenological​ ​qualities 
that​ ​might​ ​provide​ ​more​ ​insight​ ​about​ ​what​ ​experiencing​ ​autonomy​ ​is​ ​like.  
 
1.5.1.5​ ​Opportunity 
We​ ​also​ ​need​ ​possibilities​ ​for​ ​action​ ​though​ ​this​ ​condition​ ​should​ ​be​ ​broad​ ​in​ ​scope. 
Even​ ​prisoners,​ ​whose​ ​freedom​ ​is​ ​constrained,​ ​can​ ​be​ ​autonomous.​ ​A​ ​prisoner​ ​might 
assert​ ​her​ ​right​ ​not​ ​eat,​ ​to​ ​use​ ​the​ ​toilet,​ ​to​ ​shower,​ ​or​ ​to​ ​cooperate​ ​with​ ​orders—these 
actions​ ​are​ ​manifestations​ ​of​ ​autonomy​ ​despite​ ​a​ ​lack​ ​of​ ​legal,​ ​political,​ ​and​ ​social 
freedoms.​ ​These​ ​assertions​ ​occur​ ​within​ ​the​ ​limited​ ​contexts​ ​of​ ​the​ ​opportunities 
available,​ ​but​ ​are​ ​not​ ​dependent​ ​on​ ​a​ ​state​ ​of​ ​freedom.  
Alternatively,​ ​an​ ​individual​ ​may​ ​not​ ​be​ ​capable​ ​of​ ​autonomous​ ​action​ ​with 
respect​ ​to​ ​acting​ ​on​ ​some​ ​preference​ ​she​ ​holds,​ ​if​ ​there​ ​is​ ​no​ ​corresponding​ ​opportunity 
to​ ​do​ ​so.​ ​For​ ​example,​ ​a​ ​woman​ ​who​ ​desires​ ​to​ ​become​ ​a​ ​religious​ ​leader​ ​in​ ​a​ ​community 
that​ ​forbids​ ​her​ ​from​ ​doing​ ​so,​ ​cannot​ ​act​ ​autonomously​ ​with​ ​respect​ ​to​ ​her​ ​vocation 
because​ ​there​ ​is​ ​no​ ​opportunity​ ​for​ ​her​ ​to​ ​realize​ ​her​ ​specific​ ​goal. 
 
1.6​ ​Conclusion 
As​ ​a​ ​response​ ​to​ ​some​ ​of​ ​the​ ​problems​ ​generated​ ​by​ ​idealized​ ​accounts​ ​of​ ​autonomy,​ ​I’ve 
provided​ ​a​ ​few​ ​suggestions​ ​aimed​ ​at​ ​generating​ ​a​ ​new​ ​method​ ​for​ ​theorizing​ ​about​ ​the 
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concept​ ​that​ ​shifts​ ​away​ ​from​ ​abstract,​ ​idealized​ ​principles.​ ​While​ ​I​ ​understand​ ​the​ ​need 
for​ ​a​ ​more​ ​robust​ ​and​ ​positive​ ​account​ ​of​ ​autonomy​ ​than​ ​what​ ​is​ ​sketched​ ​here,​ ​I​ ​want​ ​to 
leave​ ​open​ ​for​ ​negotiation​ ​and​ ​discussion​ ​what​ ​ought​ ​to​ ​be​ ​included​ ​in​ ​forthcoming 
(empirically​ ​responsible)​ ​accounts​ ​of​ ​autonomy.  
To​ ​recap,​ ​my​ ​offering​ ​is​ ​‘non-ideal’​ ​in​ ​that​ ​it​ ​decentralizes​ ​the​ ​role​ ​of​ ​reason​ ​and 
reflection​ ​by​ ​being​ ​responsive​ ​to​ ​the​ ​impacts​ ​of​ ​human​ ​difference,​ ​vulnerability,​ ​and 
relationships​ ​on​ ​decision-making.​ ​It​ ​invites​ ​collaboration​ ​between​ ​theoretical​ ​and 
experiential​ ​accounts​ ​of​ ​autonomy​ ​so​ ​that​ ​when​ ​the​ ​concept​ ​is​ ​applied​ ​in​ ​contexts​ ​such​ ​as 
guardianship​ ​law​ ​it​ ​might​ ​better​ ​reflect​ ​a​ ​wider​ ​range​ ​of​ ​human​ ​experience.​ ​This​ ​is​ ​also​ ​a 
call​ ​to​ ​philosophers​ ​to​ ​integrate​ ​cognitive​ ​research​ ​rather​ ​than​ ​postulate​ ​assumptions 
about​ ​the​ ​function​ ​and​ ​value​ ​of​ ​deductive​ ​reasoning​ ​in​ ​decision-making​ ​processes.  
A​ ​non-ideal​ ​approach​ ​to​ ​theorizing​ ​the​ ​concept​ ​shares​ ​with​ ​relational​ ​approaches 
in​ ​the​ ​understanding​ ​that​ ​individuals​ ​are​ ​ontologically​ ​situated​ ​in​ ​relation​ ​to​ ​others,​ ​but​ ​it 
challenges​ ​the​ ​role​ ​of​ ​critical​ ​reflection.​ ​While​ ​I​ ​do​ ​not​ ​hold​ ​that​ ​critical​ ​reflection​ ​cannot 
be​ ​present,​ ​I​ ​am​ ​cautious​ ​about​ ​the​ ​ways​ ​such​ ​terminology​ ​simply​ ​masks​ ​requirements 
for​ ​rationality.  
A​ ​non-ideal​ ​approach​ ​treats​ ​autonomy​ ​as​ ​a​ ​dynamic​ ​experience,​ ​but​ ​not​ ​a​ ​feature 
of​ ​persons​ ​which​ ​is​ ​teleological.​ ​Thinking​ ​about​ ​autonomy​ ​in​ ​non-ideal​ ​terms​ ​means 
examining​ ​how​ ​humans​ ​actually​ ​practice​ ​and​ ​experience​ ​it​ ​over​ ​time​ ​in​ ​real​ ​relationships. 
By​ ​doing​ ​so,​ ​the​ ​hope​ ​is​ ​that​ ​we​ ​can​ ​come​ ​to​ ​include​ ​more​ ​voices​ ​about​ ​what​ ​it’s​ ​like​ ​for 
individuals​ ​with​ ​different​ ​cognitive​ ​capacities​ ​to​ ​engage​ ​in​ ​autonomous​ ​actions/decisions 
throughout​ ​their​ ​lives.​ ​I​ ​believe​ ​that​ ​an​ ​important​ ​first​ ​step​ ​towards​ ​creating​ ​space​ ​for 
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these​ ​narratives,​ ​is​ ​to​ ​critically​ ​challenge​ ​the​ ​theoretical​ ​role​ ​of​ ​reasoning​ ​and​ ​reflective 
processes​ ​in​ ​our​ ​accounts​ ​of​ ​autonomy. 
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Chapter​ ​2:​ ​Caring​ ​Competently:​ ​Responding​ ​to​ ​Autonomy​ ​as​ ​a​ ​Fundamental​ ​Need 
Building​ ​on​ ​the​ ​insights​ ​gained​ ​from​ ​feminist​ ​theorists​ ​in​ ​relational​ ​autonomy,​ ​I​ ​think​ ​we 
need​ ​a​ ​better​ ​understanding​ ​of​ ​the​ ​nature,​ ​significance,​ ​and​ ​impact​ ​of​ ​the​ ​formative 
relationships​ ​in​ ​our​ ​lives​ ​if​ ​we​ ​are​ ​to​ ​appreciate​ ​and​ ​recognize​ ​diverse​ ​experiences​ ​of 
autonomy.​ ​That​ ​is,​ ​we​ ​need​ ​to​ ​think​ ​more​ ​deeply​ ​about​ ​how​ ​other​ ​people​ ​help​ ​and​ ​hinder 
experiences​ ​of​ ​autonomy.​ ​For​ ​many,​ ​our​ ​first​ ​experiences​ ​of​ ​autonomy​ ​occur​ ​as​ ​children 
in​ ​relationships​ ​of​ ​care,​ ​but​ ​friends,​ ​spouses,​ ​family​ ​members,​ ​teachers,​ ​co-workers,​ ​even 
political​ ​representatives,​ ​etc.​ ​can​ ​also​ ​model​ ​autonomous​ ​action​ ​and​ ​decision-making​ ​for 
us​ ​throughout​ ​our​ ​lives.  
Other​ ​people​ ​can​ ​actively​ ​create​ ​space​ ​for​ ​us​ ​to​ ​learn​ ​how​ ​and​ ​when​ ​to​ ​assert​ ​our 
wills​ ​by​ ​leaving​ ​room​ ​for​ ​us​ ​to​ ​do​ ​so.​ ​For​ ​example,​ ​consider​ ​a​ ​parent​ ​who​ ​abstains​ ​from 
setting​ ​a​ ​curfew​ ​for​ ​his​ ​teenager​ ​with​ ​the​ ​intention​ ​of​ ​prioritizing​ ​good​ ​communication 
over​ ​rule-following.​ ​Here,​ ​the​ ​parent​ ​makes​ ​space​ ​for​ ​their​ ​child​ ​to​ ​practice​ ​setting 
boundaries​ ​for​ ​themselves​ ​without​ ​compromising​ ​their​ ​safety.​ ​Of​ ​course,​ ​other​ ​people 
can​ ​also​ ​get​ ​in​ ​the​ ​way​ ​of​ ​experiencing​ ​autonomy​ ​as​ ​we​ ​see​ ​when​ ​a​ ​caregiver​ ​exercises 
power​ ​in​ ​a​ ​such​ ​a​ ​way​ ​that​ ​overshadows​ ​her​ ​responsibility​ ​to​ ​respond​ ​to​ ​an​ ​individual’s 
need​ ​to​ ​make​ ​decisions—the​ ​example​ ​of​ ​a​ ​‘helicopter’​ ​parent​ ​comes​ ​to​ ​mind​ ​here.​ ​Other 
people​ ​can​ ​also​ ​assist​ ​us​ ​in​ ​experiencing​ ​autonomy​ ​by​ ​validating​ ​that​ ​the​ ​decisions​ ​we 
make​ ​are​ ​in​ ​fact​ ​good​ ​ones,​ ​thereby​ ​helping​ ​us​ ​to​ ​trust​ ​our​ ​own​ ​capacities​ ​for​ ​self 
determination.  
Relationships​ ​of​ ​care​ ​generate​ ​interesting​ ​questions​ ​with​ ​respect​ ​to​ ​how​ ​an 
individual​ ​asserts​ ​her​ ​will​ ​within​ ​relationships​ ​of​ ​dependency​ ​and​ ​heightened 
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vulnerability,​ ​though​ ​for​ ​purposes​ ​of​ ​this​ ​project,​ ​I​ ​am​ ​especially​ ​concerned​ ​with​ ​what​ ​it 
means​ ​for​ ​cognitively​ ​vulnerable​ ​individuals​ ​to​ ​experience​ ​autonomy​ ​in​ ​guardianships. 
Since​ ​guardianships​ ​are​ ​relationships​ ​of​ ​care,​ ​in​ ​this​ ​Chapter,​ ​I​ ​provide​ ​some​ ​general 
background​ ​on​ ​care​ ​ethics​ ​as​ ​a​ ​means​ ​of​ ​understanding​ ​the​ ​moral​ ​responsibilities 
caretakers,​ ​such​ ​as​ ​guardians,​ ​assume.​ ​This​ ​discussion​ ​is​ ​in​ ​the​ ​service​ ​of​ ​ultimately 
arguing​ ​that​ ​care​ ​entails​ ​responding​ ​maturely​ ​​(Pettersen​ ​2012)​​ ​or​ ​competently​ ​to​ ​an 
individual’s​ ​fundamental​ ​need​ ​for​ ​autonomy. 
Section​ ​2.1​ ​provides​ ​a​ ​micro-review​ ​of​ ​care​ ​ethics​ ​theory​ ​in​ ​order​ ​to​ ​explain​ ​why 
caring​ ​relationships​ ​are​ ​important​ ​sites​ ​for​ ​learning​ ​about​ ​and​ ​exercising​ ​autonomy.​ ​Since 
care​ ​is​ ​principally​ ​concerned​ ​with​ ​the​ ​moral​ ​responsibilities​ ​implicated​ ​by​ ​responding​ ​to 
human​ ​needs,​ ​I​ ​include​ ​a​ ​brief​ ​discussion​ ​of​ ​the​ ​relationship​ ​between​ ​care​ ​and​ ​morality 
and​ ​the​ ​ethics​ ​of​ ​need​ ​as​ ​well.  
Section​ ​2.2​ ​considers​ ​more​ ​specifically​ ​whether​ ​a​ ​carertaker’s ​ ​inferring​ ​or 6
anticipating​ ​an​ ​individual’s​ ​needs​ ​is​ ​properly​ ​characterized​ ​as​ ​an​ ​act​ ​of​ ​paternalism.​ ​I 
argue​ ​that,​ ​even​ ​though​ ​such​ ​actions​ ​might​ ​appear​ ​paternalistic,​ ​since​ ​the​ ​caretaker 
determines​ ​what​ ​is​ ​in​ ​the​ ​best​ ​interests​ ​of​ ​the​ ​person​ ​being​ ​cared-for​ ​and​ ​may​ ​even​ ​take 
actions​ ​that​ ​are​ ​contrary​ ​to​ ​the​ ​individual’s​ ​expressed​ ​interests,​ ​these​ ​acts​ ​of​ ​care​ ​are​ ​not 
paternalistic​ ​upon​ ​a​ ​re-examination​ ​of​ ​the​ ​concept​ ​of​ ​‘liberty’​ ​from​ ​a​ ​non-ideal 
perspective.​ ​Moreover,​ ​anticipating​ ​needs​ ​in​ ​guardianships,​ ​in​ ​some​ ​circumstances,​ ​may 
be​ ​legally​ ​required​ ​of​ ​the​ ​caretaker​ ​on​ ​account​ ​of​ ​her​ ​statutory​ ​duty​ ​to​ ​care​ ​competently 
for​ ​the​ ​person​ ​under​ ​her​ ​charge.​ ​A​ ​caretaker​ ​should​ ​not​ ​be​ ​considered​ ​both​ ​morally 
6​ ​I​ ​use​ ​the​ ​terms​ ​caregiver,​ ​caretaker​ ​and​ ​carer​ ​interchangeably,​ ​though​ ​I​ ​do​ ​not​ ​believe​ ​they​ ​are​ ​equivalent. 
Caregiver​ ​is​ ​problematic​ ​because​ ​it​ ​suggests​ ​care​ ​is​ ​an​ ​act​ ​of​ ​altruism.  
61 
culpable​ ​(on​ ​paternalistic​ ​grounds)​ ​and​ ​morally​ ​responsible​ ​(on​ ​ethical​ ​and​ ​legal​ ​grounds) 
for​ ​the​ ​same​ ​action. 
​ ​Section​ ​2.3​ ​considers​ ​whether​ ​autonomy​ ​should,​ ​in​ ​theoretical​ ​terms,​ ​be 
constructed​ ​as​ ​a​ ​natural​ ​right​ ​or​ ​need.​ ​I​ ​argue​ ​that​ ​‘need’​ ​makes​ ​for​ ​a​ ​better​ ​conceptual​ ​fit 
within​ ​a​ ​non-ideal​ ​approach​ ​to​ ​autonomy​ ​in​ ​relationships​ ​of​ ​care.​ ​Traditionally,​ ​natural 
rights​ ​arise​ ​in​ ​natural​ ​law​ ​frameworks​ ​which​ ​presuppose​ ​rationality​ ​as​ ​the​ ​means​ ​by 
which​ ​we​ ​realize​ ​what​ ​our​ ​rights​ ​are.​ ​Natural​ ​rights​ ​approaches​ ​aim​ ​to​ ​provide 
descriptive​ ​accounts​ ​of​ ​autonomy​ ​which​ ​correlate​ ​with​ ​a​ ​natural​ ​right​ ​of 
self-determination.​ ​This​ ​right​ ​exists​ ​independent​ ​of​ ​law.​ ​If​ ​the​ ​positive​ ​or​ ​man-made​ ​legal 
system​ ​is​ ​just,​ ​there​ ​will​ ​also​ ​be​ ​a​ ​corresponding​ ​​legal​​ ​right​ ​to​ ​self​ ​determination​ ​which 
reflects​ ​this​ ​natural​ ​right​ ​of​ ​autonomy.​ ​Natural​ ​rights​ ​approaches​ ​aim​ ​to​ ​identify​ ​the 
attributes​ ​of​ ​moral​ ​agents​ ​and​ ​“the​ ​features​ ​of​ ​personhood​ ​that​ ​allow​ ​a​ ​person​ ​to​ ​act 
freely”​ ​​(Safranek​ ​and​ ​Safranek​ ​1998,​ ​736)​.​ ​Correspondingly,​ ​legal​ ​scholars​ ​and 
practitioners​ ​in​ ​law​ ​treat​ ​autonomy​ ​as​ ​a​ ​“principle​ ​that​ ​justifies​ ​a​ ​moral​ ​or​ ​legal​ ​right​ ​to​ ​a 
specific​ ​act”​(Safranek​ ​and​ ​Safranek​ ​1998,​ ​736)​.​ ​Unlike​ ​philosophers​ ​and​ ​ethicists,​ ​legal 
scholars​ ​are​ ​less​ ​concerned​ ​with​ ​what​ ​characteristics​ ​or​ ​external​ ​factors​ ​must​ ​be​ ​present 
to​ ​properly​ ​characterize​ ​an​ ​act​ ​as​ ​autonomous.​ ​Instead,​ ​they​ ​are​ ​more​ ​concerned​ ​with 
whether​ ​the​ ​existence​ ​of​ ​a​ ​natural​ ​right​ ​of​ ​autonomy​ ​justifies​ ​a​ ​particular​ ​moral​ ​or​ ​legal 
right​ ​to​ ​engage​ ​a​ ​specific​ ​action​ ​at​ ​law,​ ​such​ ​as​ ​whether​ ​a​ ​person​ ​has​ ​a​ ​right​ ​to​ ​euthanasia 
or​ ​an​ ​abortion. 
Rather​ ​than​ ​continuing​ ​this​ ​approach​ ​to​ ​theorizing​ ​autonomy,​ ​which​ ​can​ ​involve 
presupposing​ ​ableist​ ​norms​ ​about​ ​agents,​ ​a​ ​non-ideal​ ​approach​ ​to​ ​autonomy​ ​takes 
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individuals​ ​as​ ​they​ ​are​ ​in​ ​light​ ​of​ ​their​ ​unique​ ​abilities,​ ​vulnerabilities,​ ​and​ ​dependencies 
and​ ​does​ ​not​ ​set​ ​a​ ​threshold​ ​cognitive​ ​process​ ​as​ ​a​ ​prerequisite​ ​for​ ​the​ ​experience​ ​of 
autonomy.​ ​A​ ​non-ideal​ ​approach​ ​aims​ ​to​ ​open​ ​the​ ​inquiry​ ​into​ ​phenomenological 
experiences​ ​of​ ​autonomy​ ​while​ ​postponing​ ​a​ ​discussion​ ​of​ ​rights-based​ ​justifications​ ​for 
specific​ ​acts​ ​at​ ​law.​ ​This​ ​leaves​ ​room​ ​to​ ​capture​ ​and​ ​preserve​ ​the​ ​value​ ​of​ ​autonomy​ ​in 
relationships​ ​of​ ​care​ ​without​ ​requiring​ ​specific​ ​acts​ ​on​ ​the​ ​part​ ​of​ ​caregivers.​ ​Thinking 
about​ ​autonomy​ ​as​ ​a​ ​‘need’​ ​which​ ​is​ ​central​ ​to​ ​the​ ​expression​ ​of​ ​our​ ​humanity,​ ​but​ ​not 
necessarily​ ​expressed​ ​by​ ​the​ ​use​ ​of​ ​Reason,​ ​might​ ​also​ ​make​ ​room​ ​for​ ​a​ ​wider​ ​range​ ​of 
appropriate​ ​responses​ ​to​ ​diverse​ ​needs​ ​for​ ​self-determination​ ​in​ ​light​ ​of​ ​cognitive 
difference. 
 
2.1​ ​A​ ​Micro-overview​ ​of​ ​Care​ ​Ethics 
2.1.1​ ​What​ ​is​ ​‘care’​ ​and​ ​how​ ​is​ ​it​ ​different​ ​from​ ​altruism?  
‘Care’​ ​is​ ​a​ ​term​ ​of​ ​art​ ​for​ ​care​ ​ethicists,​ ​but​ ​there​ ​is​ ​no​ ​universally​ ​accepted​ ​definition​ ​of 
it​ ​within​ ​the​ ​field.​ ​‘Care’​ ​has​ ​been​ ​broadly​ ​theorized​ ​as​ ​a​ ​type​ ​of​ ​social​ ​activity.​ ​It​ ​is 
something​ ​that​ ​we​ ​do​ ​with​ ​each​ ​other,​ ​for​ ​each​ ​other,​ ​ourselves,​ ​and​ ​for​ ​our​ ​‘world’ 
(Fisher​ ​and​ ​Tronto​ ​1990;​ ​Tronto​ ​1993;​ ​M.​ ​Fineman​ ​2004;​ ​see​ ​also​ ​Walker​ ​2008;​ ​Kittay 
and​ ​Meyers​ ​1989)​.​ ​‘Care’,​ ​untheorized,​ ​is​ ​colloquially​ ​thought​ ​of​ ​as​ ​an​ ​​altruistic​​ ​social 
activity—as​ ​a​ ​“selfless,​ ​compassionate,​ ​spontaneous”​ ​action​ ​that​ ​responds​ ​to​ ​the​ ​needs​ ​of 
another​ ​person​ ​and​ ​which​ ​promotes​ ​that​ ​person’s​ ​best​ ​interests​ ​​(Pettersen​ ​2012,​ ​367)​.​ ​An 
example​ ​of​ ​care​ ​as​ ​altruism​ ​could​ ​include​ ​the​ ​misperception​ ​that​ ​individuals​ ​entering​ ​the 
nursing​ ​field​ ​consider​ ​it​ ​a​ ​service,​ ​which​ ​is​ ​driven​ ​by​ ​no​ ​other​ ​intention​ ​than​ ​to​ ​provide​ ​a 
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benefit​ ​to​ ​those​ ​in​ ​need​ ​of​ ​care. ​ ​In​ ​what​ ​follows,​ ​I​ ​discuss​ ​care​ ​as​ ​altruism​ ​in​ ​order​ ​to 7
distinguish​ ​the​ ​perception​ ​of​ ​care​ ​as​ ​an​ ​act​ ​of​ ​sacrifice​ ​from​ ​the​ ​sort​ ​of​ ​‘care’​ ​the​ ​law 
expects​ ​from​ ​guardians.  
On​ ​an​ ​altruistic​ ​account,​ ​a​ ​compassionate​ ​person​ ​responds​ ​to​ ​others’​ ​needs​ ​as​ ​a 
boundless​ ​exercise​ ​of​ ​her​ ​virtuous​ ​character​ ​and​ ​does​ ​so​ ​through​ ​the​ ​correct​ ​assessment 
of​ ​and​ ​response​ ​to​ ​needs.​ ​Good​ ​carers​ ​are​ ​like​ ​heroes:​ ​their​ ​caring​ ​actions​ ​do​ ​not​ ​stem 
from​ ​self-interest,​ ​but​ ​from​ ​​selflessness​​ ​​(Pettersen​ ​2012,​ ​369)​.​​ ​In​ ​wartimes,​ ​the​ ​‘good 
nurse’​ ​serves​ ​her​ ​country​ ​by​ ​voluntarily​ ​providing​ ​care​ ​as​ ​a​ ​form​ ​of​ ​service. 
Consequently,​ ​care​ ​work​ ​is​ ​commonly​ ​“uncritically​ ​praised”​ ​as​ ​the​ ​outgrowth​ ​of​ ​a 
commitment​ ​and​ ​dedication​ ​to​ ​bettering​ ​the​ ​lives​ ​of​ ​others—even​ ​to​ ​the​ ​detriment​ ​of​ ​the 
carer’s​ ​own​ ​life​ ​​(Pettersen​ ​2012)​.​ ​When​ ​care​ ​is​ ​a​ ​form​ ​of​ ​altruism,​ ​the​ ​caregiver​ ​devotes 
her​ ​​self​​ ​in​ ​order​ ​to​ ​take​ ​care​ ​of​ ​others.​ ​In​ ​this​ ​way,​ ​care​ ​is​ ​regarded​ ​as​ ​sacrificial. 
But,​ ​as​ ​Tove​ ​Pettersen​ ​remarks​ ​and​ ​as​ ​Simone​ ​De​ ​Beauvoir​ ​argued,​ ​such​ ​selfless 
devotion​ ​may​ ​be​ ​unethical​ ​and​ ​dehumanizing​ ​to​ ​caretakers​ ​because​ ​it​ ​reduces​ ​the 
individual​ ​to​ ​a​ ​“means​ ​to​ ​an​ ​end”​ ​​(Pettersen​ ​2012,​ ​369)​.​ ​Under​ ​the​ ​altruistic​ ​account​ ​of 
care,​ ​the​ ​caretaker’s​ ​needs​ ​are​ ​subordinate​ ​to​ ​the​ ​needs​ ​of​ ​the​ ​person​ ​she​ ​cares​ ​for.​ ​Her 
identity​ ​is​ ​constituted​ ​principally​ ​in​ ​relation​ ​to​ ​the​ ​beneficiary​ ​of​ ​her​ ​work.​ ​In​ ​this​ ​way, 
the​ ​carer’s​ ​work​ ​is​ ​understood​ ​not​ ​as​ ​her​ ​labour,​ ​but​ ​as​ ​her​ ​limitless​ ​‘gift’,​ ​to​ ​the​ ​people 
under​ ​her​ ​charge​ ​and​ ​to​ ​society​ ​​(Pettersen​ ​2012,​ ​371)​. 
On​ ​an​ ​altruistic​ ​picture​ ​of​ ​care,​ ​a​ ​person’s​ ​motivations​ ​are​ ​considered​ ​relevant 
criteria​ ​for​ ​analyzing​ ​whether​ ​care​ ​work​ ​is​ ​done​ ​well.​ ​This​ ​assumption​ ​suggests​ ​that​ ​there 
7​ ​For​ ​a​ ​discussion​ ​of​ ​altruistic​ ​approaches​ ​to​ ​care​ ​see​ ​Gormley​ ​​(1996)​.  
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is​ ​something​ ​socially​ ​dissatisfying​ ​about​ ​a​ ​person​ ​acting​ ​as​ ​a​ ​caregiver​ ​​only​​ ​from​ ​a​ ​sense 
of​ ​duty ,​ ​obligation,​ ​or​ ​financial​ ​gain.​ ​An​ ​altruistic​ ​account​ ​of​ ​care​ ​sets​ ​high​ ​expectations 8
for​ ​caretakers​ ​that​ ​go​ ​beyond​ ​simply​ ​having​ ​the​ ​right​ ​motivations:​ ​a​ ​caretaker​ ​must​ ​also 
be​​ ​a​ ​virtuous​ ​person​ ​and​ ​she​ ​must​ ​consistently​ ​​act​​ ​in​ ​a​ ​way​ ​that​ ​demonstrates​ ​that​ ​she​ ​is 
virtuous.​ ​These​ ​expectations​ ​can​ ​lead​ ​to​ ​the​ ​personal/political​ ​annihilation​ ​of​ ​the 
caretaker​ ​by​ ​requiring​ ​attitudes​ ​and​ ​actions​ ​of​ ​extreme​ ​self-sacrifice​ ​​(Pettersen​ ​2012, 
377)​.​ ​An​ ​altruistic​ ​perception​ ​of​ ​care​ ​can​ ​perpetuate​ ​ideal​ ​stereotypes​ ​while​ ​also 
obfuscating​ ​the​ ​actual​ ​conditions​ ​and​ ​consequences​ ​of​ ​care​ ​work​ ​as​ ​engaged​ ​in​ ​by​ ​real 
people.​ ​As​ ​such,​ ​altruistic​ ​accounts​ ​don’t​ ​tell​ ​us​ ​much​ ​about​ ​what​ ​care​ ​work​​ ​can​​ ​and 
should​​ ​look​ ​like. 
Care​ ​ethicists​ ​have​ ​challenged​ ​the​ ​altruistic​ ​picture​ ​by​ ​considering​ ​whether​ ​care 
work​ ​must​ ​be​ ​motivated​ ​by​ ​emotions​ ​such​ ​as​ ​love. ​ ​These​ ​challenges​ ​are​ ​helpful​ ​for 9
understanding​ ​the​ ​expectations​ ​for​ ​a​ ​caretaker​ ​who​ ​might​ ​be​ ​assigned​ ​or​ ​appointed​ ​to​ ​the 
responsibility​ ​of​ ​providing​ ​care​ ​services.  
In​ ​guardianships,​ ​understanding​ ​the​ ​guardian/caretaker’s​ ​motivations​ ​to​ ​care​ ​such 
as​ ​her​ ​intentions,​ ​purpose​ ​or​ ​her​ ​affects​ ​towards​ ​the​ ​ward​ ​may​ ​provide​ ​some​ ​insight​ ​about 
her​ ​reasons​ ​for​ ​assuming​ ​caretaking​ ​responsibilities,​ ​but​ ​these​ ​states​ ​do​ ​not​ ​tell​ ​us​ ​much 
about​ ​what​ ​is​ ​legally​ ​required​ ​of​ ​her.​ ​We​ ​can’t,​ ​for​ ​example,​ ​require​ ​that​ ​a​ ​guardian​ ​have 
sentiments​ ​of​ ​love​ ​for​ ​a​ ​ward.​ ​But​ ​we​ ​may,​ ​I​ ​think,​ ​expect​ ​that​ ​a​ ​guardian​ ​have​ ​a 
disposition​ ​towards​ ​patience​ ​if​ ​she​ ​is​ ​to​ ​competently​ ​fulfill​ ​her​ ​caretaking​ ​responsibilities.  
8​ ​See​ ​Sarah​ ​Clark​ ​Miller’s​ ​​(2003)​​ ​work​ ​on​ ​agency​ ​and​ ​a​ ​Kantian​ ​duty​ ​to​ ​care.  
9​ ​See​ ​Lynch​ ​​(2007)​. 
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Dispositions​ ​are​ ​importantly​ ​different​ ​from​ ​affects​ ​and​ ​sentiments.​ ​Dispositions 
reflect​ ​a​ ​person’s​ ​attitudinal​ ​habits,​ ​such​ ​as​ ​patience​ ​or​ ​empathy.​ ​To​ ​be​ ​a​ ​‘good’​ ​parent, 
friend​ ​or​ ​partner,​ ​we​ ​typically​ ​think​ ​that​ ​one​ ​ought​ ​to​ ​​feel​​ ​love​ ​for​ ​their​ ​spouse,​ ​child, 
mother,​ ​etc.​ ​in​ ​order​ ​to​ ​fulfill​ ​the​ ​social​ ​expectations​ ​of​ ​these​ ​relationships.​ ​Of​ ​course, 
these​ ​relationships​ ​(and​ ​feelings)​ ​often​ ​​accompany​ ​​these​ ​roles​ ​(for​ ​example,​ ​where​ ​a 
person​ ​is​ ​both​ ​a​ ​mother​ ​and​ ​caretaker),​ ​but​ ​they​ ​should​ ​not​ ​be​ ​confused​ ​with​ ​the 
expectations​ ​associated​ ​with​ ​the​ ​occupational​ ​role​ ​of​ ​caretaker.​ ​Unlike​ ​our​ ​social 
expectations​ ​for​ ​close​ ​friends​ ​or​ ​family​ ​members,​ ​caretakers​ ​need​ ​not​ ​be​ ​motivated​ ​by 
love​ ​in​ ​order​ ​to​ ​care​ ​competently.  
The​ ​role​ ​of​ ​caretaker​ ​carries​ ​with​ ​it​ ​expectations​ ​that​ ​must​ ​be​ ​met​ ​to​ ​do​ ​the​ ​job 
well.​ ​While​ ​​dispositions​ ​​such​ ​as​ ​patience,​ ​attention,​ ​listening​ ​and​ ​responsiveness​ ​can​ ​be 
helpful​ ​for​ ​understanding​ ​the​ ​quality​ ​of​ ​the​ ​care​ ​provided,​ ​affects​ ​(such​ ​as​ ​love)​ ​go 
beyond​ ​the​ ​scope​ ​of​ ​many​ ​relationships​ ​of​ ​care.​ ​We​ ​do​ ​not​ ​expect​ ​people​ ​who​ ​provide 
services​ ​such​ ​as​ ​landscaping,​ ​dry​ ​cleaning,​ ​dentistry​ ​or​ ​legal​ ​work​ ​to​ ​be​ ​motivated​ ​by​ ​a 
sense​ ​of​ ​love,​ ​so​ ​it​ ​is​ ​not​ ​appropriate​ ​to​ ​expect​ ​such​ ​emotions​ ​from​ ​caretakers.  
Having​ ​the​ ​right​ ​dispositions,​ ​though,​ ​I​ ​think​ ​can​ ​account​ ​for​ ​the​ ​value​ ​found​ ​in 
the​ ​services​ ​of​ ​a​ ​caretaker​ ​who​ ​acts​ ​kindly,​ ​patiently​ ​and​ ​empathetically.​ ​Such​ ​care​ ​work 
is​ ​often​ ​qualitatively​ ​better​ ​than​ ​that​ ​provided​ ​by​ ​a​ ​caregiver​ ​whose​ ​motivation​ ​springs 
only​ ​from​ ​a​ ​sense​ ​of​ ​duty​ ​or​ ​only​ ​from​ ​love.​ ​Consider,​ ​for​ ​example,​ ​that​ ​a​ ​parent​ ​could 
love​ ​her​ ​child​ ​very​ ​much,​ ​but​ ​still​ ​be​ ​relatively​ ​bad​ ​at​ ​providing​ ​competent​ ​care​ ​because 
she​ ​lacks​ ​the​ ​dispositions​ ​of​ ​patience​ ​and​ ​empathy.​ ​In​ ​such​ ​a​ ​case,​ ​she​ ​feels​ ​love​ ​for​ ​her 
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child,​ ​which​ ​is​ ​appropriate​ ​with​ ​respect​ ​to​ ​her​ ​social​ ​role​ ​as​ ​mother,​ ​but​ ​would 
nevertheless​ ​lack​ ​the​ ​dispositions​ ​needed​ ​for​ ​providing​ ​competent​ ​care.  
 
2.1.2​ ​What​ ​is​ ​the​ ​relationship​ ​between​ ​care​ ​work​ ​and​ ​the​ ​law?  
This​ ​project​ ​is​ ​especially​ ​concerned​ ​with​ ​the​ ​scope​ ​and​ ​nature​ ​of​ ​the​ ​expectations​ ​we​ ​can 
assume​ ​of​ ​guardians​ ​in​ ​relationships​ ​of​ ​care​ ​with​ ​wards.​ ​But​ ​some​ ​might​ ​ask​ ​why​ ​and 
how​ ​care​ ​work​ ​is​ ​a​ ​matter​ ​of​ ​concern​ ​for​ ​the​ ​law.​ ​A​ ​partial​ ​answer​ ​to​ ​this​ ​question​ ​is​ ​that 
care​ ​relationships​ ​involve​ ​the​ ​most​ ​basic​ ​but​ ​arguably​ ​the​ ​most​ ​critical​ ​and​ ​formative 
relationships​ ​of​ ​which​ ​we​ ​are​ ​a​ ​part.​ ​Care​ ​work​ ​is​ ​also​ ​critical​ ​to​ ​human​ ​functioning​ ​and 
flourishing​ ​in​ ​society.​ ​As​ ​Sara​ ​Ruddick​ ​notes,​ ​care​ ​is​ ​fundamental​ ​to​ ​the​ ​possibility​ ​of 
fairness​ ​and​ ​justice​ ​that​ ​lies​ ​at​ ​the​ ​heart​ ​of​ ​the​ ​purposes​ ​of​ ​law​ ​itself​ ​​(Ruddick​ ​[1989] 
1995)​.​ ​For​ ​Ruddick,​ ​there​ ​can​ ​be​ ​no​ ​justice​ ​without​ ​care​ ​because​ ​there​ ​would​ ​be​ ​no​ ​polis 
without​ ​it.  
At​ ​the​ ​same​ ​time,​ ​though,​ ​we​ ​should​ ​avoid​ ​theorizing​ ​care​ ​work​ ​in​ ​ideal​ ​terms. 
Perhaps​ ​in​ ​part​ ​due​ ​to​ ​misconceptions​ ​about​ ​care​ ​as​ ​a​ ​form​ ​of​ ​altruism,​ ​in​ ​the​ ​United 
States,​ ​care​ ​work​ ​is​ ​undervalued​ ​and​ ​underpaid.​ ​Millions​ ​of​ ​care​ ​workers​ ​in​ ​the​ ​United 
States​ ​include​ ​undocumented​ ​immigrants​ ​whose​ ​childcare​ ​and​ ​household​ ​labor​ ​is 
economically​ ​exploited​ ​​(Ehrenreich​ ​and​ ​Hochschild​ ​2003;​ ​Hondagneu-Sotelo​ ​2007)​. 
Care​ ​work​ ​requires​ ​both​ ​long​ ​and​ ​short​ ​term​ ​commitments​ ​that​ ​can​ ​interfere​ ​with​ ​life 
experiences​ ​and​ ​opportunities​ ​(like​ ​having​ ​children​ ​of​ ​one’s​ ​own,​ ​maintaining 
relationships​ ​with​ ​others,​ ​completing​ ​education​ ​or​ ​training,​ ​moving,​ ​making​ ​career 
changes,​ ​etc.)​ ​because​ ​it​ ​is​ ​time,​ ​energy​ ​and​ ​resource​ ​intensive.  
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Caretakers​ ​can​ ​become​ ​more​ ​vulnerable​ ​as​ ​a​ ​consequence​ ​of​ ​their​ ​work​ ​while 
those​ ​cared​ ​for​ ​may​ ​be​ ​exploited​ ​as​ ​a​ ​result​ ​of​ ​a​ ​social​ ​infrastructure​ ​that​ ​fails​ ​to​ ​respond 
appropriately​ ​to​ ​dependency​ ​​(Andrews​ ​1997)​.​ ​Further,​ ​social,​ ​cultural,​ ​and/or​ ​religious 
expectations​ ​that​ ​a​ ​person,​ ​on​ ​account​ ​of​ ​some​ ​feature(s)​ ​of​ ​their​ ​social​ ​identity​ ​(such​ ​as 
gender,​ ​race,​ ​class​ ​or​ ​residency​ ​status)​ ​should​ ​assume​ ​that​ ​the​ ​demands​ ​of​ ​care​ ​work​ ​can 
be​ ​oppressive​ ​by​ ​limiting​ ​opportunities​ ​and​ ​perpetuating​ ​economic​ ​vulnerabilities 
(Tronto​ ​2002)​.​ ​The​ ​undervaluation​ ​of​ ​the​ ​real​ ​economic​ ​worth​ ​of​ ​care​ ​work​ ​​(Gibson​ ​and 
Houser​ ​2007)​​ ​has​ ​meant​ ​that​ ​caregivers​ ​may​ ​labor​ ​for​ ​less​ ​than​ ​minimum​ ​wage​ ​or​ ​no 
wage​ ​at​ ​all.​ ​When​ ​this​ ​devaluation​ ​is​ ​coupled​ ​with​ ​social​ ​identity​ ​prejudices,​ ​economic 
hardships​ ​of​ ​unpaid​ ​labor​ ​disproportionately​ ​affect​ ​life​ ​opportunities​ ​for​ ​women​ ​and 
ethnic​ ​minorities​ ​​(McHenry​ ​2013)​. 
Care​ ​work​ ​is​ ​also​ ​physically​ ​demanding.​ ​It​ ​is​ ​“dirty”​ ​work​ ​involving​ ​bathing 
others;​ ​cleaning​ ​vomit,​ ​feces,​ ​and​ ​urine;​ ​feeding​ ​others;​ ​lifting,​ ​carrying,​ ​holding​ ​and 
restraining—it​ ​is​ ​labour​ ​intensive​ ​and​ ​can​ ​impair​ ​the​ ​bodies​ ​of​ ​those​ ​who​ ​engage​ ​in​ ​it 
(Twigg​ ​2000)​.​ ​Additionally,​ ​social​ ​stigma​ ​and​ ​ignorance​ ​about​ ​dependency​ ​can​ ​make 
finding​ ​and​ ​maintaining​ ​good​ ​relationships​ ​of​ ​care​ ​a​ ​costly​ ​and​ ​degrading​ ​experience​ ​.  10
Care​ ​work​ ​has​ ​implications​ ​for​ ​the​ ​life​ ​opportunities​ ​and​ ​for​ ​the​ ​economic​ ​and 
political​ ​participation​ ​of​ ​caregivers​ ​and​ ​care​ ​receivers.​ ​When​ ​care​ ​is​ ​understood​ ​simply​ ​as 
10​ ​The​ ​act​ ​of​ ​theorizing​ ​care,​ ​by​ ​prioritizing​ ​the​ ​perspective​ ​of​ ​the​ ​carer​ ​can​ ​also​ ​perpetuate​ ​oppression. 
Problematically,​ ​the​ ​altruistic​ ​account​ ​prioritizes​ ​the​ ​vantage​ ​point​ ​of​ ​the​ ​carer,​ ​which​ ​renders​ ​the​ ​person 
receiving​ ​care​ ​a​ ​passive​ ​object​ ​at​ ​best—at​ ​worst,​ ​a​ ​burden.​ ​To​ ​avoid​ ​this​ ​arbitrary​ ​and​ ​asymmetrical 
prioritization,​ ​and​ ​to​ ​better​ ​capture​ ​the​ ​realities​ ​of​ ​caring​ ​relationships,​ ​care​ ​ethicists​ ​aim​ ​to​ ​recognize​ ​and 
emphasize​ ​the​ ​relational,​ ​reciprocal​ ​and​ ​contextual​ ​nature​ ​of​ ​care​ ​work.​ ​Yet,​ ​care​ ​ethics​ ​analyses​ ​can​ ​easily 
slip​ ​into​ ​a​ ​default​ ​discussion​ ​about​ ​what​ ​​carers​​ ​can​ ​and​ ​should​ ​do.​ ​This​ ​is​ ​perhaps​ ​a​ ​consequence​ ​of 
standpoint;​ ​of​ ​theorists​ ​writing​ ​what​ ​they​ ​know​ ​in​ ​a​ ​field​ ​dominated​ ​by​ ​people​ ​who​ ​are​ ​able 
minded-bodied.​ ​I​ ​am​ ​conscious​ ​of​ ​this​ ​in​ ​my​ ​own​ ​work​ ​and​ ​acknowledge​ ​the​ ​limitations​ ​of​ ​theorizing​ ​from 
the​ ​perspective​ ​of​ ​a​ ​caregiver. 
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the​ ​natural​ ​outflow​ ​of​ ​people​ ​with​ ​virtuous​ ​characters​ ​whose​ ​‘charitable’​ ​giving​ ​helps​ ​the 
world​ ​go​ ​round,​ ​the​ ​injustices​ ​of​ ​care​ ​work​ ​remain​ ​sidelined​ ​as​ ​non-issues​ ​or​ ​just​ ​part​ ​of 
the​ ​sacrificial​ ​package​ ​that​ ​comes​ ​with​ ​being​ ​an​ ​everyday​ ​hero.​ ​For​ ​these​ ​reasons, 
altruistic​ ​accounts​ ​must​ ​be​ ​rejected​ ​on​ ​the​ ​grounds​ ​that​ ​they​ ​prevent​ ​care​ ​from​ ​being 
considered​ ​within​ ​the​ ​proper​ ​domain​ ​of​ ​the​ ​law​ ​and​ ​theories​ ​of​ ​justice. 
If​ ​good​ ​care​ ​does​ ​not​ ​involve​ ​altruism,​ ​what​ ​does​ ​it​ ​involve?​ ​Tove​ ​Pettersen 
considers​ ​what​ ​it​ ​means​ ​for​ ​care​ ​work​ ​to​ ​be​ ​done​ ​fairly,​ ​so​ ​as​ ​to​ ​avoid​ ​the​ ​kind​ ​of 
injustice​ ​that​ ​occurs​ ​as​ ​a​ ​result​ ​of​ ​self-annihilation​ ​on​ ​the​ ​part​ ​of​ ​the​ ​caretaker.​ ​By 
expanding​ ​on​ ​Carol​ ​Gilligan’s​ ​concept​ ​of​ ​‘mature​ ​care’​ ​​(Gilligan​ ​and​ ​Attanucci​ ​1996)​, 
Pettersen​ ​conveys​ ​a​ ​“relational​ ​ontology”​ ​that​ ​aims​ ​to​ ​“avoid​ ​privileging​ ​the​ ​perspective” 
of​ ​either​ ​the​ ​carer​ ​or​ ​the​ ​cared-for​ ​​(Pettersen​ ​2012,​ ​376)​.​ ​Instead,​ ​mature​ ​care​ ​emphasizes 
the​ ​equal​ ​worth​ ​of​ ​both​ ​parties​ ​“as​ ​well​ ​as​ ​the​ ​wider​ ​web​ ​of​ ​relationships​ ​of​ ​which​ ​each 
of​ ​them​ ​partakes”​ ​​(Pettersen​ ​2012,​ ​376)​.​ ​Mature​ ​care​ ​asserts​ ​that​ ​“in​ ​principle,​ ​one 
should​ ​have​ ​as​ ​much​ ​care​ ​for​ ​oneself​ ​as​ ​for​ ​others”—our​ ​own​ ​interests​ ​are​ ​as​ ​valuable​ ​as 
others​ ​​(Pettersen​ ​2012,​ ​377)​.​ ​Exercising​ ​​mature​ ​​care,​ ​from​ ​the​ ​perspective​ ​of​ ​the​ ​carer, 
means​ ​striving​ ​for​ ​an​ ​equilibrium​ ​between​ ​selfishness​ ​and​ ​selflessness​ ​in​ ​terms​ ​of​ ​what 
we​ ​do​ ​and​ ​how​ ​we​ ​feel​ ​about​ ​ourselves​ ​and​ ​our​ ​actions.​ ​For​ ​Pettersen,​ ​we​ ​do​ ​this​ ​through 
the​ ​use​ ​of​ ​both​ ​reason​ ​and​ ​emotion—seeking​ ​some​ ​agreement​ ​between​ ​the​ ​two. 
Mature​ ​care​ ​involves​​ ​knowing​ ​how​​ ​to​ ​care​ ​well,​ ​which​ ​implicates​ ​the​ ​skills​ ​of 
“identifying,​ ​developing,​ ​correcting,​ ​or​ ​confirming”​ ​another​ ​person’s​ ​best​ ​interests 
(Pettersen​ ​2012,​ ​378)​.​ ​I​ ​think​ ​this​ ​standard​ ​could​ ​be​ ​helpful​ ​for​ ​thinking​ ​about​ ​the​ ​type​ ​of 
skills​ ​we​ ​might​ ​expect​ ​from​ ​those​ ​appointed​ ​to​ ​the​ ​role​ ​of​ ​guardian.​ ​Caring​ ​well​ ​for 
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guardians,​ ​then,​ ​might​ ​involve​ ​paying​ ​attention​ ​to​ ​both​ ​her​ ​own​ ​and​ ​the​ ​individual’s 
needs​ ​and​ ​abilities,​ ​responding​ ​appropriately,​ ​and​ ​allocating​ ​the​ ​right​ ​level​ ​of​ ​care 
depending​ ​on​ ​the​ ​circumstances​ ​and​ ​nature​ ​of​ ​the​ ​relationship​ ​​(Tronto​ ​1993;​ ​see​ ​also 
Pettersen​ ​2012,​ ​382)​.  
Honing​ ​these​ ​skills​ ​can​ ​contribute​ ​to​ ​a​ ​guardian’s​ ​moral​ ​knowledge​ ​about​ ​care​ ​by 
helping​ ​her​ ​value​ ​and​ ​recognize​ ​a​ ​ward’s​ ​unique​ ​needs​ ​and​ ​abilities.​ ​Guardians​ ​might 
develop​ ​these​ ​skills​ ​by​ ​spending​ ​time​ ​with​ ​wards,​ ​learning​ ​their​ ​patterns​ ​of​ ​need​ ​and 
desire,​ ​developing​ ​communicative​ ​trust,​ ​taking​ ​on​ ​their​ ​perspectives,​ ​and​ ​integrating​ ​and 
updating​ ​new​ ​information​ ​into​ ​their​ ​conception​ ​of​ ​who​ ​the​ ​individual​ ​is​ ​and​ ​what​ ​their 
preferences​ ​and​ ​needs​ ​are.​ ​Caring​ ​well​ ​in​ ​guardianships​ ​need​ ​not​ ​entail​ ​that​ ​a​ ​guardian 
always​ ​defer​ ​to​ ​a​ ​ward’s​ ​preferences.​ ​Rather,​ ​a​ ​guardian​ ​must​ ​be​ ​committed​ ​to​ ​the 
dynamic​ ​process​ ​of​ ​learning​ ​about​ ​a​ ​ward’s​ ​preferences,​ ​adjusting​ ​to​ ​accommodate​ ​those 
preferences​ ​when​ ​circumstances​ ​permit,​ ​and​ ​recognizing​ ​her​ ​own​ ​interests,​ ​limited 
abilities,​ ​and​ ​needs​ ​as​ ​contextualized​ ​by​ ​the​ ​relationship.  
Mature​ ​care​ ​is​ ​an​ ​example​ ​of​ ​a​ ​particular​ ​care​ ​ethic—it​ ​is​ ​a​ ​way​ ​of​ ​thinking​ ​about 
the​ ​implications​ ​of​ ​care​ ​work​ ​for​ ​moral​ ​decision-making​ ​and​ ​about​ ​our​ ​responsibilities​ ​to 
treat​ ​others​ ​and​ ​ourselves​ ​fairly​ ​and​ ​well.​ ​The​ ​balancing​ ​of​ ​interests​ ​involved​ ​in​ ​the 
exercise​ ​of​ ​mature​ ​care​ ​can​ ​help​ ​us​ ​to​ ​avoid​ ​the​ ​misperceptions​ ​and​ ​injustices​ ​that​ ​can 
result​ ​when​ ​care​ ​work​ ​is​ ​conceptualized​ ​altruistically.  
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2.1.3​ ​What​ ​is​ ​the​ ​relationship​ ​between​ ​care​ ​and​ ​morality? 
Care​ ​ethics​ ​as​ ​a​ ​subfield​ ​in​ ​moral​ ​philosophy​ ​is​ ​unlike​ ​other​ ​moral​ ​theories​ ​in​ ​the​ ​sense 
that​ ​care​ ​ethicists​ ​do​ ​not​ ​aim​ ​to​ ​provide​ ​a​ ​comprehensive​ ​moral​ ​formula​ ​for 
decision-making​ ​​(Walker​ ​2008)​.​ ​That​ ​is​ ​to​ ​say:​ ​there​ ​are​ ​no​ ​agreed​ ​upon​ ​principles, 
desired​ ​consequences,​ ​or​ ​‘necessary’​ ​feelings​ ​or​ ​intentions​ ​associated​ ​with​ ​caring​ ​that 
purport​ ​to​ ​yield​ ​a​ ​singular​ ​‘right’​ ​answer​ ​to​ ​any​ ​given​ ​moral​ ​problem.​ ​In​ ​fact,​ ​to​ ​assert 
such​ ​a​ ​magic​ ​formula​ ​would​ ​be​ ​contrary​ ​to​ ​an​ ​important​ ​insight​ ​that​ ​care​ ​ethics 
offers—namely,​ ​that​ ​‘particulars’​ ​matter​ ​for​ ​determining​ ​what​ ​the​ ​right​ ​thing​ ​to​ ​do​ ​is. 
Particulars​ ​elude​ ​systematization.​ ​For​ ​care​ ​ethics,​ ​the​ ​magic​ ​is​ ​in​ ​the​ ​context,​ ​not​ ​the 
principles​ ​or​ ​calculations​ ​alone.​ ​As​ ​Stephanie​ ​Collins​ ​has​ ​noted,​ ​if​ ​we​ ​were​ ​to​ ​look​ ​for​ ​a 
care​ ​ethic​ ​‘slogan’​ ​we​ ​wouldn’t​ ​find​ ​one​ ​​(S.​ ​Collins​ ​2015)​.​ ​But,​ ​care​ ​ethicists​​ ​do 
generally​ ​tend​ ​to​ ​agree​ ​about​ ​the​ ​following​ ​claims:  
That​ ​responsibilities​ ​derive​ ​directly​ ​from​ ​relationships​ ​between​ ​particular​ ​people, 
rather​ ​than​ ​from​ ​abstract​ ​rules​ ​and​ ​principles;​ ​that​ ​deliberation​ ​should​ ​be 
empathy-based​ ​rather​ ​than​ ​duty-or​ ​principle-​ ​based;​ ​that​ ​personal​ ​relationships 
have​ ​a​ ​moral​ ​value​ ​that​ ​is​ ​often​ ​overlooked​ ​by​ ​other​ ​theories;​ ​that​ ​at​ ​least​ ​some 
responsibilities​ ​aim​ ​at​ ​fulfilling​ ​the​ ​particular​ ​needs​ ​of​ ​vulnerable​ ​persons 
(including​ ​their​ ​need​ ​for​ ​empowerment),​ ​rather​ ​than​ ​the​ ​universal​ ​rights​ ​of 
rational​ ​agents;​ ​and​ ​that​ ​morality​ ​demands​ ​not​ ​just​ ​one-off​ ​acts,​ ​but​ ​also​ ​certain 
ongoing​ ​patterns​ ​of​ ​interactions​ ​with​ ​others​ ​and​ ​certain​ ​general​ ​attitudes​ ​and 
dispositions​ ​​(S.​ ​Collins​ ​2015,​ ​5)​.  
 
Collins​ ​urges​ ​that​ ​care​ ​ethicists​ ​do​ ​not​ ​consider​ ​these​ ​claims​ ​to​ ​be​ ​contingent​ ​upon​ ​a 
wholesale​ ​rejection​ ​of​ ​other​ ​moral​ ​considerations,​ ​but​ ​rather​ ​they​ ​highlight​ ​that 
considerations​ ​of​ ​responsibilities​ ​and​ ​relationships,​ ​dispositions,​ ​interdependency​ ​and 
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vulnerability,​ ​are​ ​critical​ ​in​ ​accounting​ ​for​ ​the​ ​complexity​ ​of​ ​moral​ ​decision-making​ ​​(S. 
Collins​ ​2015)​. 
Caring​ ​well​ ​involves​ ​developing​ ​moral​ ​knowledge​ ​and​ ​skills​ ​in​ ​order​ ​to​ ​care 
effectively,​ ​but​ ​it​ ​also​ ​involves​ ​more​ ​than​ ​simply​ ​knowing​ ​what’s​ ​needed​ ​and​ ​completing 
the​ ​right​ ​actions.​ ​As​ ​previously​ ​discussed,​ ​I​ ​think​ ​caring​ ​well​ ​also​ ​involves​ ​performing 
care​ ​with​ ​the​ ​right​ ​dispositions.​ ​Daniel​ ​Engster​ ​thinks​ ​these​ ​dispositions​ ​include​ ​the 
virtues​ ​of​ ​attentiveness,​ ​responsiveness,​ ​and​ ​respect,​ ​but​ ​are​ ​not​ ​exclusive​ ​of​ ​one​ ​another. 
For​ ​example,​ ​a​ ​person​ ​may​ ​be​ ​acting​ ​from​ ​a​ ​disposition​ ​of​ ​respect​ ​for​ ​others​ ​in​ ​the​ ​way 
they​ ​pay​ ​attention​ ​to​ ​others.  
In​ ​agreement​ ​with​ ​Engster,​ ​I​ ​think​ ​that​ ​in​ ​order​ ​for​ ​guardians​ ​to​ ​provide 
competent​ ​care​ ​they​ ​need​ ​to​ ​pay​ ​practical​ ​and​ ​moral​ ​attention​ ​to​ ​wards’​ ​needs.​ ​I​ ​take 
practical​ ​attention​ ​to​ ​involve​ ​an​ ​actual​ ​present-moment​ ​engagement​ ​with​ ​a​ ​focus​ ​towards 
responsiveness​ ​and​ ​information​ ​gathering​ ​with​ ​respect​ ​to​ ​a​ ​ward’s​ ​unique​ ​abilities,​ ​needs 
and​ ​preferences.​ ​I​ ​take​ ​​moral​​ ​​attentiveness​​ ​to​ ​mean​ ​being​ ​alert​ ​to​ ​the​ ​moral​ ​implications 
of​ ​care​ ​work,​ ​which​ ​includes​ ​competently​ ​responding​ ​to​ ​a​ ​ward’s​ ​need​ ​for​ ​autonomy.  
As​ ​such,​ ​the​ ​disposition ​ ​of​ ​attentiveness​ ​involves​ ​‘moral​ ​perception’​ ​and​ ​praxis. 11
Moral​ ​perception​ ​is​ ​a​ ​subjective​ ​inquiry​ ​into​ ​the​ ​potential​ ​moral​ ​or​ ​ethical​ ​issues​ ​that 
might​ ​be​ ​relevant​ ​in​ ​a​ ​given​ ​case​ ​​(Blum​ ​1994)​.​ ​In​ ​a​ ​narrow​ ​sense,​ ​moral​ ​perception​ ​in 
relationships​ ​of​ ​care​ ​means​ ​figuring​ ​out​ ​in​ ​particular​ ​contexts​ ​how​ ​the​ ​values,​ ​interests 
and​ ​needs​ ​of​ ​people​ ​confront​ ​and​ ​interact​ ​with​ ​one​ ​another.​ ​In​ ​a​ ​broader​ ​sense,​ ​moral 
perception​ ​in​ ​care​ ​ethics​ ​involves​ ​figuring​ ​out​ ​at​ ​the​ ​political,​ ​legal​ ​or​ ​social​ ​levels​ ​what 
11​ ​I​ ​am​ ​undecided​ ​about​ ​whether​ ​I​ ​think​ ​attentiveness​ ​is​ ​a​ ​virtue,​ ​a​ ​disposition​ ​or​ ​a​ ​practice.  
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moral​ ​issues​ ​are​ ​relevant​ ​about​ ​care​ ​work​ ​and​ ​care​ ​relationships.​ ​We​ ​bring​ ​and​ ​generate 
moral​ ​senses​ ​to​ ​each​ ​context​ ​that​ ​we​ ​attend​ ​to.​ ​What​ ​we​ ​sense​ ​to​ ​be​ ​relevant​ ​depends​ ​on 
the​ ​perspectives​ ​we​ ​assume​ ​and​ ​prioritize​ ​in​ ​each​ ​context.​ ​This​ ​work​ ​happens​ ​before​ ​we 
take​ ​action​ ​or​ ​make​ ​a​ ​decision​ ​about​ ​what​ ​kinds​ ​of​ ​responses​ ​might​ ​be​ ​required​ ​of​ ​us. 
Moral​ ​attentiveness​ ​is​ ​especially​ ​important​ ​for​ ​recognizing​ ​opportunities​ ​for 
autonomy​ ​and​ ​self-determination​ ​in​ ​others.​ ​Though​ ​experiences​ ​of​ ​autonomy​ ​might​ ​look 
different​ ​for​ ​different​ ​people​ ​depending​ ​on​ ​ability​ ​and​ ​context,​ ​the​ ​assertion​ ​and 
validation​ ​of​ ​our​ ​wills​ ​with​ ​respect​ ​to​ ​choice-making​ ​is,​ ​as​ ​I’ll​ ​argue,​ ​a​ ​fundamental 
human​ ​need​ ​and​ ​as​ ​such​ ​caretakers​ ​have​ ​a​ ​moral​ ​responsibility​ ​to​ ​foster​ ​autonomous 
experiences​ ​for​ ​those​ ​in​ ​their​ ​care.  
Attentiveness​ ​in​ ​practice​ ​involves​ ​(1)​ ​being​ ​alert​ ​to​ ​the​ ​needs​ ​and​ ​abilities​ ​of 
others,​ ​(2)​ ​perceiving​ ​how​ ​needs​ ​are​ ​expressed​ ​in​ ​light​ ​of​ ​a​ ​person’s​ ​abilities,​ ​and​ ​(3) 
identifying​ ​what​ ​those​ ​needs​ ​are.​ ​We​ ​pay​ ​attention​ ​to​ ​needs​ ​more​ ​successfully​ ​by 
cultivating​ ​our​ ​perceptive​ ​capacities.​ ​I​ ​think​ ​caretakers​ ​can​ ​do​ ​this​ ​by​ ​being​ ​in​ ​the​ ​present 
moment,​ ​by​ ​spending​ ​time​ ​in​ ​proximity​ ​with​ ​the​ ​person​ ​being​ ​cared​ ​for,​ ​by​ ​watching​ ​and 
remembering​ ​their​ ​patterns​ ​of​ ​needs,​ ​by​ ​becoming​ ​familiar​ ​with​ ​how​ ​those​ ​needs​ ​are 
expressed​ ​and​ ​communicated​ ​through​ ​language​ ​and​ ​the​ ​body,​ ​by​ ​distinguishing​ ​between 
a​ ​person’s​ ​needs​ ​and​ ​her​ ​preferences,​ ​and​ ​by​ ​learning​ ​how​ ​to​ ​prioritize​ ​amongst​ ​them.  
 
2.1.4​ ​On​ ​Care​ ​and​ ​Responsibility 
This​ ​section​ ​considers​ ​who​ ​is​ ​morally​ ​responsible​ ​for​ ​responding​ ​to​ ​care​ ​needs​ ​and​ ​why. 
The​ ​accessibility​ ​and​ ​availability​ ​of​ ​resources​ ​required​ ​to​ ​respond​ ​to​ ​human​ ​needs 
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highlights​ ​why​ ​Stephanie​ ​Collins​ ​insists​ ​that​ ​care​ ​ethics​ ​applies​ ​“to​ ​everyone,​ ​all​ ​the 
time”​ ​—not​ ​just​ ​to​ ​those​ ​in​ ​designated​ ​‘care’​ ​relationships​ ​​(S.​ ​Collins​ ​2015)​.  
As​ ​I’ll​ ​argue​ ​in​ ​subsequent​ ​sections,​ ​although​ ​individuals​ ​in​ ​care​ ​relationships​ ​are 
specially​ ​positioned​ ​to​ ​each​ ​other​ ​in​ ​a​ ​way​ ​that​ ​gives​ ​rise​ ​to​ ​responsibilities​ ​and 
expectations,​ ​this​ ​proximity​ ​does​ ​not​ ​mean​ ​that​ ​​we​ ​​don't​ ​all,​ ​also,​ ​have​ ​a​ ​responsibility​ ​to 
care​ ​for​ ​others​ ​to​ ​some​ ​extent.​ ​Care​ ​ethicists​ ​ground​ ​this​ ​responsibility​ ​in​ ​various​ ​ways. 
Some​ ​argue​ ​that​ ​our​ ​moral​ ​intuitions​ ​about​ ​care​ ​and/or​ ​a​ ​recognition​ ​of​ ​our​ ​inevitable​ ​and 
inescapable​ ​vulnerabilities​ ​are​ ​sufficient​ ​to​ ​ground​ ​these​ ​obligations​ ​​(M.​ ​Fineman​ ​2004)​. 
Peter​ ​Singer’s​ ​work​ ​in​ ​effective​ ​altruism​ ​asserts​ ​that​ ​we​ ​have​ ​a​ ​duty​ ​to​ ​give​ ​resources​ ​to 
distant​ ​others​ ​both​ ​maximally​ ​and​ ​efficiently​ ​​(Singer​ ​2015)​.​ ​Others​ ​argue​ ​that​ ​a​ ​Kantian 
duty​ ​of​ ​beneficence​ ​​(Miller​ ​2013)​​ ​or​ ​some​ ​other​ ​Kantian-inspired​ ​duty​ ​​(Engster​ ​2007)​​ ​is 
necessary​ ​to​ ​articulate​ ​why​ ​we​ ​are​ ​morally​ ​obligated​ ​to​ ​respond​ ​to​ ​the​ ​needs​ ​of​ ​strangers. 
But​ ​I​ ​think​ ​there​ ​is​ ​at​ ​least​ ​one​ ​reason​ ​to​ ​be​ ​cautious​ ​about​ ​drawing​ ​duties​ ​to​ ​care​ ​from 
Kant. ​ ​This​ ​is​ ​because​ ​Kantian​ ​duties​ ​cannot​ ​be​ ​separated​ ​out​ ​from​ ​Kant’s​ ​emphasis​ ​on 12
reason—it​ ​is​ ​necessarily ​ ​through​ ​reason—that​ ​we​ ​come​ ​to​ ​understand​ ​what​ ​is​ ​morally 13
12​ ​Miller​ ​argues​ ​that​ ​agency​ ​occurs​ ​on​ ​a​ ​‘spectrum’,​ ​it​ ​is​ ​expansive​ ​and​ ​involves​ ​“the​ ​ability​ ​to​ ​achieve 
some​ ​manner​ ​of​ ​results​ ​in​ ​the​ ​world,​ ​to​ ​affect​ ​change​ ​in​ ​accordance​ ​with​ ​one’s​ ​volition,​ ​and​ ​to​ ​maintain​ ​the 
ability​ ​to​ ​carry​ ​out​ ​projects​ ​(often​ ​self-determined)​ ​in​ ​a​ ​surrounding​ ​environment.​ ​Agency​ ​is​ ​more 
than…rational​ ​autonomy…”​ ​​(Miller​ ​2013,​ ​24)​.​ ​It​ ​means​ ​exercising​ ​the​ ​abilities​ ​of​ ​rationality,​ ​emotion​ ​and 
relationality​ ​by​ ​“cultivating,​ ​maintaining,​ ​or​ ​restoring​ ​others’​ ​agency…Agents​ ​are​ ​not​ ​agents​ ​only​ ​in​ ​light 
of​ ​their​ ​rational​ ​abilities.​ ​Agents​ ​lacking​ ​full​ ​rational​ ​agency​ ​may,​ ​in​ ​fact,​ ​exceed​ ​other​ ​predominantly 
rational​ ​agents​ ​in​ ​their​ ​emotional​ ​or​ ​relational​ ​powers​ ​of​ ​agency”​ ​​(Miller​ ​2013,​ ​24–25)​.​ ​In​ ​many​ ​respects, 
Miller’s​ ​account​ ​of​ ​agency​ ​is​ ​compatible​ ​with​ ​my​ ​non-ideal​ ​account​ ​of​ ​autonomy,​ ​and​ ​in​ ​terms​ ​of​ ​offering 
a​ ​more​ ​robust​ ​account​ ​of​ ​agency​ ​for​ ​moral​ ​philosophy​ ​I​ ​think​ ​she​ ​makes​ ​an​ ​important​ ​contribution.​ ​But​ ​it​ ​is 
still​ ​important​ ​to​ ​do​ ​the​ ​work​ ​of​ ​articulating​ ​real-experiential​ ​autonomy​ ​because​ ​of​ ​the​ ​long​ ​tradition​ ​in 
intellectual​ ​history​ ​of​ ​privileging​ ​the​ ​traditional​ ​and​ ​ideal​ ​concept​ ​of​ ​‘autonomy’​ ​in​ ​political​ ​and​ ​legal 
doctrines. 
13She​ ​states:​ ​“While​ ​some​ ​degree​ ​of​ ​rationality​ ​may​ ​be​ ​necessary​ ​for​ ​agency,​ ​it​ ​alone​ ​is​ ​not​ ​sufficient” 
(Miller​ ​2013,​ ​25)​.​ ​On​ ​my​ ​account,​ ​rationality​ ​is​ ​neither​ ​necessary​ ​nor​ ​sufficient.  
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required​ ​of​ ​us.​ ​As​ ​Chapter​ ​1​ ​explored,​ ​necessitating​ ​reason​ ​for​ ​moral​ ​decision-making 
does​ ​not​ ​track​ ​well​ ​with​ ​the​ ​way​ ​in​ ​which​ ​real,​ ​diverse​ ​people​ ​experience​ ​autonomy. 
Similarly,​ ​reason​ ​is​ ​unnecessary​ ​(and​ ​I​ ​think,​ ​unlikely)​ ​to​ ​compel​ ​us​ ​to​ ​care​ ​about 
responding​ ​to​ ​the​ ​needs​ ​of​ ​distant​ ​others.​ ​Rather​ ​than​ ​arguing​ ​for​ ​​why​ ​​such​ ​an​ ​obligation 
exists,​ ​my​ ​focus​ ​is​ ​on​ ​articulating​ ​​how​ ​​we​ ​can​ ​realize​ ​these​ ​responsibilities​ ​given​ ​our 
prioritization​ ​of​ ​needs,​ ​conflicts​ ​in​ ​distributing​ ​limited​ ​resources,​ ​and​ ​tensions​ ​between 
local​ ​and​ ​global​ ​responsibilities.  14
Care​ ​work​ ​is​ ​a​ ​matter​ ​of​ ​justice​ ​and​ ​fairness​ ​precisely​ ​because​ ​of​ ​the​ ​critical​ ​role 
it​ ​plays​ ​in​ ​making​ ​it​ ​possible​ ​for​​ ​all​ ​​people​ ​to​ ​live​ ​well​ ​and​ ​in​ ​helping​ ​one​ ​another​ ​to 
manage​ ​pain​ ​and​ ​suffering.​ ​As​ ​Petterson​ ​urges​ ​“Care​ ​work​ ​is​ ​a​ ​shared​ ​responsibility,​ ​not 
only​ ​by​ ​those​ ​who​ ​ethically​ ​commit​ ​to​ ​the​ ​normative​ ​value​ ​of​ ​care,​ ​it​ ​is​ ​also​ ​a​ ​matter​ ​of 
justice,​ ​and​ ​fairness,​ ​and​ ​a​ ​political​ ​responsibility”​ ​​(Pettersen​ ​2012,​ ​382)​.​ ​‘Care’​ ​is​ ​both​ ​a 
valuable​ ​resource​ ​and​ ​a​ ​distributive​ ​good​ ​that​ ​everyone​ ​needs​ ​at​ ​some​ ​point​ ​in​ ​their​ ​lives 
to​ ​greater​ ​and​ ​lesser​ ​extents.​ ​It​ ​is​ ​a​ ​distributive​ ​good​ ​because​ ​it​ ​is​ ​a​ ​product​ ​of​ ​human 
labor​ ​over​ ​which​ ​there​ ​is​ ​competitive​ ​demand​ ​due​ ​to​ ​simultaneous​ ​increases​ ​in​ ​aging 
populations​ ​and​ ​population​ ​growth​ ​overall.​ ​As​ ​Sarah​ ​Clark​ ​Miller​ ​notes,​ ​“With​ ​human 
14​ ​Some​ ​might​ ​object​ ​that​ ​we​ ​do​ ​not​ ​have​ ​any​ ​meaningful​ ​responsibility​ ​to​ ​respond​ ​to​ ​the​ ​needs​ ​of​ ​distant 
others,​ ​but​ ​that​ ​there​ ​is​ ​something​ ​critically​ ​distinct​ ​and​ ​non-arbitrary​ ​about​ ​our​ ​responsibilities​ ​to​ ​those​ ​we 
have​ ​special​ ​relationships​ ​with​ ​such​ ​as​ ​family​ ​members,​ ​friends,​ ​co-workers,​ ​patients,​ ​clients,​ ​wards​ ​and 
neighbors.​ ​But,​ ​others​ ​like​ ​Peter​ ​Singer​ ​might​ ​counter​ ​such​ ​an​ ​objection​ ​by​ ​noting​ ​that​ ​distance​ ​is​ ​not​ ​a 
relevant​ ​factor​ ​for​ ​determining​ ​whether​ ​a​ ​moral​ ​obligation​ ​exists.  
​ ​In​ ​the​ ​United​ ​States,​ ​domestic​ ​law​ ​recognizes​ ​that​ ​the​ ​relationships​ ​we​ ​choose​ ​and​ ​the​ ​ones​ ​we 
inherit​ ​give​ ​rise​ ​to​ ​special​ ​responsibilities​ ​for​ ​which​ ​we​ ​are​ ​liable,​ ​while​ ​our​ ​obligations​ ​to​ ​strangers​ ​are 
generally​ ​treated​ ​as​ ​matters​ ​of​ ​charity​ ​and​ ​beneficence​ ​left​ ​to​ ​our​ ​discretion.​ ​With​ ​the​ ​exception​ ​of​ ​a​ ​few 
good​ ​samaritan​ ​laws,​ ​U.S.​ ​law​ ​both​ ​domestically​ ​and​ ​internationally​ ​has​ ​grossly​ ​failed​ ​to​ ​account​ ​for​ ​our 
ethical​ ​obligations​ ​to​ ​strangers,​ ​but​ ​this​ ​legal​ ​and​ ​theoretical​ ​gap​ ​is​ ​not​ ​the​ ​focus​ ​of​ ​this​ ​work.​ ​I​ ​highlight 
the​ ​issue​ ​because​ ​I​ ​do​ ​not​ ​think​ ​that​ ​the​ ​establishment​ ​of​ ​a​ ​special​ ​relationship​ ​of​ ​care​ ​between​ ​individuals 
absolves​ ​communities​ ​of​ ​their​ ​responsibility​ ​to​ ​also​ ​respond​ ​to​ ​need.  
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finitude​ ​comes​ ​a​ ​seemingly​ ​infinite​ ​wellspring​ ​of​ ​needs.​ ​Even​ ​though​ ​humans​ ​are​ ​clearly 
an​ ​interdependent​ ​bunch,​ ​our​ ​willingness​ ​to​ ​aid​ ​in​ ​meeting​ ​each​ ​other's’​ ​needs​ ​rarely 
matches​ ​the​ ​amount​ ​of​ ​need​ ​actually​ ​present”​ ​​(Miller​ ​2013,​ ​12)​.​ ​It​ ​is​ ​our​ ​universal​ ​need 
for​ ​care​ ​and​ ​care’s​ ​distributive,​ ​finite,​ ​and​ ​social​ ​qualities​ ​that​ ​renders​ ​it​ ​an​ ​integral​ ​part 
of​ ​our​ ​conceptions​ ​of​ ​justice.​ ​Guardianships​ ​are​ ​an​ ​illustration​ ​of​ ​an​ ​area​ ​of​ ​law​ ​in​ ​which 
we​ ​recognize​ ​the​ ​need​ ​to​ ​respond​ ​human​ ​vulnerability​ ​as​ ​such.  
 
2.1.5​ ​How​ ​are​ ​the​ ​acts​ ​of​ ​inferring​ ​and​ ​anticipating​ ​needs,​ ​acts​ ​of​ ​care?  
At​ ​a​ ​basic​ ​level,​ ​relationships​ ​of​ ​care​ ​involve​ ​responding​ ​to​ ​human​ ​need.​ ​Some​ ​needs​ ​are 
expressly​ ​stated​ ​while​ ​others​ ​must​ ​be​ ​inferred.​ ​Attentiveness,​ ​I​ ​think,​ ​motivates 
anticipating​​ ​what​ ​a​ ​person’s​ ​unexpressed​ ​needs​ ​might​ ​be.​ ​Care​ ​ethicist​ ​Nel​ ​Noddings 
calls​ ​these​ ​“inferred​ ​needs”​ ​​(Noddings​ ​2005)​.​ ​Supportingly,​ ​Miller​ ​explains​ ​that​ ​with 
inferred​ ​needs​ ​“the​ ​perspective​ ​of​ ​the​ ​carer,​ ​rather​ ​than​ ​the​ ​cared-for,​ ​is​ ​primary.​ ​In​ ​the 
absence​ ​of​ ​the​ ​expressed​ ​needs​ ​of​ ​the​ ​cared-for,​ ​the​ ​caretaker​ ​must​ ​thoughtfully​ ​consider 
what​ ​her​ ​charge’s​ ​needs​ ​might​ ​be​ ​…​ ​we​ ​do​ ​not​ ​always​ ​realize​ ​that​ ​we​ ​need​ ​what​ ​we​ ​need 
…​ ​and,​ ​in​ ​fact,​ ​even​ ​desire​ ​its​ ​opposite”​ ​​(Miller​ ​2013,​ ​20)​.  
To​ ​care​ ​competently​ ​requires​ ​a​ ​certain​ ​sophistication​ ​with​ ​respect​ ​to​ ​making 
inferences​ ​about​ ​what​ ​others​ ​need.​ ​But,​ ​I​ ​do​ ​not​ ​think​ ​that​ ​it​ ​requires​ ​caretakers​ ​to​ ​be 
capable​ ​of​ ​any​ ​particular​ ​perfectible​ ​cognitive​ ​process.​ ​I​ ​think​ ​the​ ​best​ ​inferences​ ​about 
other​ ​people’s​ ​needs​ ​integrate​ ​and​ ​reflect​ ​the​ ​information​ ​a​ ​carer​ ​has​ ​about​ ​an 
individual’s​ ​preferences​ ​while​ ​also​ ​seeking​ ​additional​ ​non-confidential​ ​information​ ​from 
alternative​ ​sources​ ​such​ ​as​ ​friends,​ ​family,​ ​co-habitants​ ​or​ ​co-workers.​ ​To​ ​make​ ​better 
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inferences,​ ​the​ ​carer​ ​must​ ​assume​ ​global​ ​and​ ​local​ ​as​ ​well​ ​as​ ​individualized​ ​perspectives. 
She​ ​considers​ ​globally​ ​what​ ​the​ ​need​ ​is​ ​for​ ​anyone​ ​in​ ​circumstance​ ​x​ ​and​ ​then​ ​analyzes 
the​ ​specific​ ​needs​ ​and​ ​abilities​ ​of​ ​the​ ​particular​ ​person​ ​in​ ​her​ ​care.​ ​The​ ​more​ ​familiar​ ​a 
caretaker​ ​is​ ​with​ ​the​ ​person​ ​receiving​ ​care,​ ​the​ ​more​ ​comprehensive​ ​and​ ​accurate​ ​those 
inferences​ ​will​ ​be.  
 
2.2​ ​On​ ​‘Needs’​ ​Broadly​ ​and​ ​Theorizing​ ​Autonomy​ ​As​ ​One​ ​of​ ​Them 
In​ ​what​ ​follows,​ ​I​ ​discuss​ ​‘needs’​ ​more​ ​generally​ ​in​ ​the​ ​context​ ​of​ ​relationships​ ​of​ ​care. 
In​ ​care​ ​ethics,​ ​needs​ ​carry​ ​moral​ ​weight​ ​in​ ​virtue​ ​of​ ​their​ ​fundamental​ ​or​ ​basic​ ​nature.​ ​I 
set​ ​out​ ​this​ ​discussion​ ​to​ ​provide​ ​the​ ​theoretical​ ​background​ ​for​ ​treating​ ​autonomy​ ​as​ ​a 
fundamental​ ​need​ ​(similar​ ​to​ ​that​ ​of​ ​the​ ​human​ ​need​ ​for​ ​shelter,​ ​water,​ ​food,​ ​or​ ​medical 
care). 
 
2.2.1​ ​What​ ​do​ ​care​ ​ethicists​ ​mean​ ​by​ ​claiming​ ​that​ ​caring​ ​well​ ​involves​ ​responding 
to​ ​human​ ​need?​ ​What​ ​distinguishes​ ​needs​ ​from​ ​preferences?  
Needs​ ​are​ ​present​ ​and​ ​future​ ​oriented​ ​expressions​ ​of​ ​human​ ​vulnerability.​ ​The​ ​meaning 
of​ ​needs​ ​can​ ​be​ ​context​ ​sensitive,​ ​but​ ​needs​ ​themselves​ ​are​ ​neither​ ​wholly​ ​subjective​ ​nor 
wholly​ ​objective.​ ​For​ ​example,​ ​the​ ​declaration:​ ​“I​ ​need​ ​water”​ ​can​ ​express​ ​several​ ​things. 
Interpreting​ ​the​ ​meaning​ ​of​ ​this​ ​declaration​ ​correctly​ ​depends​ ​on​ ​the​ ​available 
information​ ​about​ ​the​ ​speaker​ ​and​ ​the​ ​context.​ ​For​ ​example,​ ​whether​ ​the​ ​statement​ ​tracks 
reality​ ​is​ ​a​ ​matter​ ​of​ ​both​ ​fact​ ​and​ ​perspective.​ ​The​ ​statement​ ​could​ ​be​ ​objectively​ ​true​ ​or 
false:​ ​I​ ​might​ ​be​ ​dehydrated​ ​or​ ​I​ ​might​ ​be​ ​over-hydrated.​ ​Or,​ ​I​ ​could​ ​be​ ​recovering​ ​from 
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anesthesia,​ ​in​ ​which​ ​case​ ​I​ ​subjectively​ ​believe​ ​I​ ​need​ ​and​ ​want​ ​water​ ​when​ ​I​ ​really​ ​need 
to​ ​avoid​ ​vomiting.​ ​This​ ​last​ ​declaration​ ​of​ ​‘I​ ​need​ ​water’​ ​in​ ​the​ ​context​ ​of​ ​anesthesia, 
from​ ​the​ ​perspective​ ​of​ ​the​ ​caregiver,​ ​is​ ​one​ ​that,​ ​even​ ​if​ ​subjectively​ ​true​ ​from​ ​the 
perspective​ ​of​ ​the​ ​cared-for,​ ​is​ ​objectively​ ​false,​ ​and​ ​must​ ​be​ ​overridden​ ​to​ ​prevent​ ​harm. 
How​ ​we​ ​interpret​ ​the​ ​declaration​ ​also​ ​depends​ ​on​ ​whether​ ​‘I’​ ​expresses​ ​a​ ​​universal 
human​ ​need​ ​for​ ​water​ ​or​ ​whether​ ​‘I’​ ​is​ ​an​ ​assertion​ ​of​ ​the​ ​fact​ ​that​ ​as​ ​an​​ ​individual​​ ​I​ ​am 
experiencing​ ​thirst.  
This​ ​brings​ ​us​ ​to​ ​the​ ​point:​ ​the​ ​part​ ​that​ ​is​ ​not​ ​disputable​ ​about​ ​the​ ​declaration​ ​“I 
need​ ​water”​ ​is​ ​the​ ​fact​ ​that​ ​universally,​ ​humans​ ​(me​ ​being​ ​one​ ​of​ ​them)​ ​need​ ​water​ ​of​ ​a 
particular​ ​quality​ ​and​ ​quantity​ ​and​ ​with​ ​a​ ​certain​ ​frequency​ ​in​ ​order​ ​to​ ​survive.​ ​A​ ​‘needs’ 
based​ ​declaration​ ​like​ ​‘I​ ​need​ ​water’​ ​conveys​ ​an​ ​indisputable​ ​fact​ ​about​ ​human​ ​existence 
and​ ​survival​ ​at​ ​some​ ​fundamental​ ​level​ ​of​ ​meaning.​ ​The​ ​nature​ ​of​ ​the​ ​‘needs’​ ​based 
declaration​ ​solicits​ ​further​ ​inquiry​ ​into​ ​whether​ ​a​ ​response​ ​is​ ​in​ ​fact​ ​required.​ ​This 
indisputability​ ​feature​ ​is​ ​what​ ​‘basic’​ ​and​ ​‘fundamental’​ ​accounts​ ​of​ ​need​ ​aim​ ​to​ ​capture. 
Even​ ​so,​ ​the​ ​question​ ​remains,​ ​what​ ​doesn’t​ ​count​ ​as​ ​a​ ​need?​ ​Is​ ​a​ ​need​ ​something 
we​ ​require​ ​for​ ​survival​ ​or​ ​is​ ​it​ ​something​ ​necessary​ ​for​ ​living​ ​a​ ​good​ ​life?​ ​Needs​ ​have 
been​ ​theorized​ ​in​ ​terms​ ​of​ ​those​ ​that​ ​are​ ​‘basic’​ ​to​ ​human​ ​survival​ ​(must​ ​be​ ​met​ ​to​ ​stay 
alive)​ ​and​ ​those​ ​that​ ​are​ ​‘capabilities’​ ​(must​ ​be​ ​met​ ​to​ ​live​ ​a​ ​distinctly​​ ​human​ ​​life).​ ​In 
terms​ ​of​ ​theoretical​ ​construction,​ ​I​ ​find​ ​it​ ​helpful​ ​to​ ​think​ ​of​ ​these​ ​two​ ​types​ ​of​ ​needs​ ​as 
falling​ ​along​ ​a​ ​continuum​ ​where​ ​‘basic’​ ​needs​ ​such​ ​as​ ​food,​ ​water,​ ​shelter​ ​fall​ ​on​ ​the 
restrictive​ ​end,​ ​but​ ​human​ ​capabilities​ ​fall​ ​on​ ​the​ ​expansive​ ​end,​ ​including​ ​things​ ​such​ ​as 
artistic,​ ​musical,​ ​and​ ​sexual​ ​expression​ ​as​ ​critical​ ​for​ ​human​ ​flourishing.  
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Some​ ​views​ ​about​ ​needs​ ​fall​ ​in​ ​the​ ​middle​ ​of​ ​this​ ​continuum.​ ​For​ ​example,​ ​Sarah 
Clark​ ​Miller’s​ ​Kantian​ ​duty​ ​to​ ​care​ ​focuses​ ​on​ ​our​ ​duties​ ​to​ ​respond​ ​to​ ​one​ ​another’s 
fundamental​ ​​needs.​ ​She​ ​states​ ​that​ ​these​ ​are​ ​“needs​ ​that​ ​threaten​ ​agency​ ​in​ ​the​ ​sense​ ​that 
if​ ​they​ ​are​ ​not​ ​met,​ ​the​ ​serious​ ​harm​ ​of​ ​compromised​ ​agency​ ​will​ ​result”​ ​including 
“physical​ ​requirements​ ​such​ ​as​ ​nutrition,​ ​water,​ ​and​ ​shelter​ ​…​ ​psychological​ ​and​ ​social 
needs​ ​such​ ​as​ ​education,​ ​inclusion​ ​and​ ​security”​ ​​(Miller​ ​2013,​ ​17)​.​ ​Miller’s 
characterization​ ​of​ ​needs​ ​that​ ​are​ ​instrumental​ ​to​ ​agency​ ​sheds​ ​light​ ​on​ ​why​ ​meeting 
needs,​ ​so​ ​understood,​ ​is​ ​critical​ ​to​ ​the​ ​wellbeing​ ​of​ ​individuals.​ ​As​ ​I​ ​will​ ​return​ ​to​ ​argue 
shortly,​ ​I​ ​want​ ​to​ ​conceptualize​ ​autonomy​ ​as​ ​a​ ​fundamental​ ​need​ ​in​ ​itself,​ ​falling 
somewhere​ ​in​ ​the​ ​middle​ ​of​ ​this​ ​continuum.​ ​But​ ​first,​ ​using​ ​Miller,​ ​I​ ​provide​ ​a​ ​bit​ ​more 
specificity​ ​with​ ​respect​ ​to​ ​the​ ​type​ ​of​ ​‘need’​ ​I​ ​think​ ​autonomy​ ​represents. 
Miller​ ​specifies​ ​that​ ​needs​ ​can​ ​be​ ​normative​ ​or​ ​nonnormative,​ ​absolute​ ​and/or 
instrumental,​ ​derivative​ ​and/or​ ​non-derivative.​ ​episodic​ ​and/or​ ​persistent.​ ​A​ ​non 
normative​ ​need​ ​carries​ ​“no​ ​sense​ ​of​ ​proposing​ ​or​ ​asserting​ ​that​ ​someone​ ​ought​ ​to​ ​carry 
out​ ​any​ ​action​ ​in​ ​response​ ​to​ ​another’s​ ​needs”​ ​​(Miller​ ​2013,​ ​17)​.​ ​An​ ​example​ ​of​ ​a 
non-normative​ ​need​ ​is​ ​the​ ​statement:​ ​“The​ ​dough​ ​needs​ ​to​ ​rise​ ​before​ ​it​ ​can​ ​be​ ​baked.” 
There​ ​are​ ​no​ ​corresponding​ ​moral​ ​obligations​ ​associated​ ​with​ ​getting​ ​the​ ​dough​ ​to 
rise—no​ ​person​ ​ought​ ​to​ ​do​ ​something​ ​so​ ​that​ ​it​ ​does​ ​rise.  
Needing​ ​something​ ​in​ ​an​ ​absolute​ ​sense​ ​means​ ​we​ ​must​ ​have​ ​it​ ​(or​ ​something 
close​ ​to​ ​it)​ ​in​ ​order​ ​to​ ​avoid​ ​harm​ ​and​ ​maintain​ ​our​ ​agency—absolute​ ​needs​ ​have​ ​a 
normative​ ​force;​ ​they​ ​are​ ​morally​ ​significant​ ​and​ ​imply​ ​that​ ​someone​ ​ought​ ​to​ ​do 
something.​ ​An​ ​example​ ​of​ ​an​ ​absolute​ ​need​ ​is​ ​the​ ​simple​ ​statement:​ ​“Humans​ ​need​ ​clean 
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drinking​ ​water.”​ ​Because​ ​clean​ ​water​ ​(and​ ​access​ ​to​ ​it)​ ​is​ ​necessary​ ​for​ ​human​ ​survival,​ ​it 
is​ ​a​ ​morally​ ​significant​ ​claim​ ​that​ ​suggests​ ​someone​ ​is​ ​obligated​ ​to​ ​respond.​ ​By​ ​contrast, 
instrumental​ ​needs​ ​“relate​ ​to​ ​some​ ​end​ ​other​ ​than​ ​avoiding​ ​harm​ ​and​ ​maintaining 
agency”—these​ ​do​ ​not​ ​have​ ​normative​ ​force.​ ​An​ ​example​ ​of​ ​an​ ​instrumental​ ​need​ ​is​ ​the 
statement:​ ​“I​ ​need​ ​a​ ​cup​ ​of​ ​coffee​ ​to​ ​finish​ ​my​ ​work.”​ ​The​ ​caffeine​ ​might​ ​make​ ​it 
possible​ ​for​ ​me​ ​to​ ​finish​ ​my​ ​writing,​ ​but​ ​there​ ​is​ ​no​ ​normative​ ​force​ ​behind​ ​it—there​ ​is 
no​ ​corresponding​ ​expectation​ ​that​ ​I​ ​or​ ​anyone​ ​else​ ​has​ ​a​ ​moral​ ​or​ ​ethical​ ​obligation​ ​to​ ​get 
me​ ​a​ ​cup​ ​of​ ​coffee. 
Derivative​ ​needs​ ​are​ ​needs​ ​that​ ​support​ ​or​ ​arise​ ​out​ ​of​ ​the​ ​existence​ ​of​ ​other 
needs.​ ​Garrett​ ​Thompson​ ​​(1987)​​ ​suggests​ ​the​ ​following​ ​as​ ​a​ ​guideline​ ​for​ ​distinguishing 
these​ ​types​ ​of​ ​needs:​ ​“When​ ​A​ ​needs​ ​X​ ​derivatively​ ​in​ ​order​ ​to​ ​V,​ ​the​ ​question,​ ​‘But​ ​do 
you​ ​​need​ ​​to​ ​V?’​ ​is​ ​appropriate​ ​and​ ​to​ ​the​ ​point.​ ​Yet​ ​when​ ​A’s​ ​need​ ​is​ ​non-derivative,​ ​this 
question​ ​must​ ​be​ ​somehow​ ​inappropriate​ ​and​ ​beside​ ​the​ ​point”​ ​​(Miller​ ​2013,​ ​18)​. 
Consider​ ​that​ ​when​ ​someone​ ​asserts​ ​a​ ​claim​ ​like:​ ​‘I​ ​am​ ​starving​ ​to​ ​death​ ​and​ ​need 
sustenance​ ​to​ ​survive’​ ​to​ ​raise​ ​a​ ​question​ ​with​ ​respect​ ​to​ ​whether​ ​the​ ​need​ ​is​ ​true​ ​is 
simply​ ​inappropriate.​ ​Alternatively,​ ​a​ ​derivative​ ​need​ ​could​ ​arise​ ​from​ ​a​ ​non-normative 
need.​ ​Consider​ ​the​ ​example:​ ​‘In​ ​order​ ​for​ ​the​ ​dough​ ​to​ ​rise,​ ​yeast​ ​is​ ​needed.’​ ​To​ ​question, 
‘But​ ​do​ ​you​ ​really​ ​need​ ​yeast?’​ ​may​ ​demonstrate​ ​ignorance,​ ​but​ ​the​ ​question​ ​is​ ​not 
inappropriate.​ ​Yeast​ ​in​ ​this​ ​case​ ​is​ ​a​ ​derivative​ ​non-normative​ ​need​ ​that​ ​must​ ​be​ ​met​ ​for 
the​ ​dough​ ​to​ ​rise,​ ​without​ ​it,​ ​the​ ​dough​ ​will​ ​not​ ​rise.​ ​It​ ​is​ ​necessary,​ ​but​ ​carries​ ​with​ ​it​ ​no 
moral​ ​obligation​ ​to​ ​respond.  
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Needs​ ​can​ ​also​ ​be​ ​episodic​ ​occurring​ ​during​ ​specific​ ​periods​ ​of​ ​our​ ​lives.​ ​An 
example​ ​of​ ​an​ ​episodic​ ​need​ ​could​ ​be​ ​an​ ​educational​ ​loan—this​ ​need​ ​arises​ ​in​ ​a​ ​particular 
moment​ ​in​ ​one’s​ ​life​ ​and​ ​may​ ​only​ ​occur​ ​once.​ ​Persistent​ ​needs​ ​are​ ​things​ ​we​ ​need 
throughout​ ​our​ ​lives,​ ​these​ ​needs​ ​are​ ​chronic​ ​and​ ​recurrent.​ ​These​ ​types​ ​of​ ​needs​ ​overlap 
with​ ​Miller’s​ ​fundamental​ ​needs,​ ​e.g.,​ ​safety,​ ​food,​ ​water,​ ​shelter,​ ​relationships​ ​etc 
(Miller​ ​2013)​.​​ ​​Daniel​ ​Engster​ ​echoes​ ​Miller’s​ ​account​ ​of​ ​fundamental​ ​needs​ ​in​ ​that​ ​care 
aims​ ​at​ ​helping​ ​others​ ​to​ ​satisfy​ ​and​ ​respond​ ​to​ ​their​ ​biological​ ​needs​ ​or​ ​the​ ​type 
“necessary​ ​for​ ​survival​ ​and​ ​basic​ ​functioning”​ ​​(Engster​ ​2005,​ ​51)​.​ ​The​ ​aim​ ​of​ ​providing 
care,​ ​on​ ​Engster’s​ ​definition,​ ​is​ ​the​ ​development​ ​of​ ​our​ ​“​capabilities​​ ​for​ ​sensation, 
emotion,​ ​movement,​ ​speech,​ ​reason,​ ​imagination,​ ​affiliation,​ ​and​ ​in​ ​most​ ​societies​ ​today, 
literacy​ ​and​ ​numeracy”​ ​​(Engster​ ​2005,​ ​52;​ ​emphasis​ ​added)​.  
But​ ​Engster’s​ ​account​ ​of​ ​capabilities​ ​is​ ​more​ ​restrictive​ ​than​ ​those​ ​put​ ​forth​ ​by 
other​ ​capabilities​ ​theorists​ ​such​ ​as​ ​Martha​ ​Nussbaum​ ​​(Nussbaum​ ​2001)​.​ ​In​ ​agreement 
with​ ​Susan​ ​Moller​ ​Okin​ ​​(2003)​,​ ​Engster​ ​rejects​ ​the​ ​incorporation​ ​of​ ​other​ ​“complex 
goods”​ ​like​ ​artistic​ ​or​ ​sexual​ ​expression​ ​on​ ​the​ ​grounds​ ​that​ ​that​ ​these​ ​are​ ​complex​ ​goods 
that​ ​are​ ​non-essential​ ​to​ ​human​ ​flourishing.​ ​These​ ​types​ ​of​ ​goods,​ ​say​ ​Okin​ ​and​ ​Engster, 
go​ ​beyond​ ​what​ ​is​ ​​necessary​​ ​for​ ​survival,​ ​and​ ​instead​ ​provide​ ​a​ ​picture​ ​of​ ​human 
flourishing​ ​that​ ​amounts​ ​to​ ​a​ ​Western​ ​bourgeois​ ​account​ ​of​ ​the​ ​good​ ​life​ ​​(Engster​ ​2005)​. 
Engster​ ​thinks​ ​care​ ​is​ ​concerned​ ​with​ ​satisfying​ ​and​ ​providing​ ​for​ ​the​ ​goods​ ​we​ ​can 
assume​ ​that​ ​​any​​ ​individual​ ​would​ ​want​ ​regardless​ ​of​ ​“whatever​ ​else​ ​they​ ​may​ ​want” 
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(Engster​ ​2005,​ ​53)​. ​ ​Finally,​ ​he​ ​thinks​ ​that​ ​caring​ ​involves​ ​helping​ ​others​ ​to​ ​“avoid​ ​or 15
relieve​ ​suffering​ ​and​ ​pain”​ ​​(Engster​ ​2005,​ ​53)​.  
For​ ​further​ ​clarity,​ ​it​ ​may​ ​be​ ​helpful​ ​to​ ​contrast​ ​needs​ ​with​ ​preferences. 
Preferences​ ​seem​ ​to​ ​be​ ​subjunctively​ ​oriented—preferences​ ​express​ ​our​ ​desires​​ ​if​ ​things 
were​ ​a​ ​certain​ ​way​.​ ​Preferences​ ​are​ ​subjective​ ​and​ ​typically​ ​adaptive​ ​to​ ​our 
environments.​ ​Contrarily,​ ​fundamental​ ​needs​ ​can​ ​be​ ​thought​ ​of​ ​as​ ​objective​ ​and​ ​universal 
(true​ ​of​ ​all​ ​humans),​ ​immutable​ ​and​ ​inescapable​ ​​(Miller​ ​2013)​. 
Recall​ ​that​ ​the​ ​purpose​ ​of​ ​specifying​ ​types​ ​of​ ​needs​ ​has​ ​been​ ​to​ ​lay​ ​the​ ​foundation 
for​ ​theorizing​ ​autonomy​ ​as​ ​one.​ ​So​ ​far,​ ​my​ ​work​ ​has​ ​critiqued​ ​ideal​ ​approaches​ ​to 
theorizing​ ​autonomy,​ ​which​ ​tend​ ​to​ ​treat​ ​autonomy​ ​as​ ​a​ ​natural​ ​right​ ​rather​ ​than​ ​as​ ​a 
fundamental​ ​need.​ ​In​ ​Chapter​ ​1​ ​I​ ​argued​ ​for​ ​a​ ​non-ideal​ ​approach​ ​to​ ​thinking​ ​about 
autonomy​ ​that​ ​decentralizes​ ​the​ ​role​ ​of​ ​reason​ ​in​ ​decision-making​ ​and​ ​which​ ​invites 
further​ ​conversation​ ​about​ ​diverse​ ​phenomenological​ ​experiences​ ​of​ ​autonomy.​ ​In 
guardianships,​ ​treating​ ​autonomy​ ​as​ ​a​ ​fundamental,​ ​normative​ ​need​ ​implies​ ​that 
guardians​ ​have​ ​a​ ​moral​ ​responsibility​ ​to​ ​respond​ ​to​ ​a​ ​ward’s​ ​need​ ​for​ ​autonomy​ ​in​ ​a​ ​way 
that​ ​reflects​ ​the​ ​ward’s​ ​unique​ ​capabilities.  
Though​ ​my​ ​comments​ ​here​ ​are​ ​brief,​ ​I​ ​think​ ​that​ ​generally,​ ​the​ ​experience​ ​of 
autonomy​ ​involves​ ​the​ ​practice​ ​of​ ​assertion​ ​of​ ​self​ ​and/or​ ​preferences​ ​to​ ​others.​ ​It​ ​may 
arise​ ​out​ ​of​ ​a​ ​sense​ ​of​ ​injustice​ ​to​ ​one’s​ ​self​ ​or​ ​others​ ​or​ ​as​ ​an​ ​assertion​ ​of​ ​preferences 
and​ ​desires,​ ​sometimes​ ​against​ ​another’s​ ​will.​ ​The​ ​realization​ ​of​ ​autonomy​ ​on​ ​a​ ​particular 
occasion​ ​may​ ​involve​ ​a​ ​communicative​ ​act​ ​of​ ​declaring​ ​the​ ​self​ ​or​ ​something​ ​about​ ​one’s 
15​ ​The​ ​extent​ ​to​ ​which​ ​responding​ ​to​ ​diverse​ ​human​ ​needs​ ​(and​ ​autonomy​ ​in​ ​particular)​ ​is​ ​compatible​ ​with 
capabilities​ ​theories​ ​such​ ​as​ ​Nussbaum’s,​ ​is​ ​taken​ ​up​ ​in​ ​Chapter​ ​4​ ​of​ ​this​ ​work.  
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self​ ​while​ ​calling​ ​on​ ​others​ ​to​ ​take​ ​notice​ ​of​ ​the​ ​declaration.​ ​In​ ​light​ ​of​ ​the​ ​above 
discussion​ ​on​ ​the​ ​taxonomy​ ​of​ ​needs,​ ​I​ ​think​ ​autonomy​ ​is​ ​a​ ​fundamental​ ​experiential 
need.​ ​That​ ​is​ ​to​ ​say,​ ​we​ ​need​ ​to​ ​have​ ​experiences​ ​of​ ​autonomy​ ​for​ ​our​ ​survival,​ ​to 
maintain​ ​our​ ​agency​ ​and​ ​to​ ​live​ ​a​ ​genuinely​ ​human​ ​life.​ ​Such​ ​a​ ​need​ ​persists​ ​throughout 
the​ ​course​ ​of​ ​a​ ​human​ ​life​ ​despite​ ​changes​ ​in​ ​our​ ​abilities​ ​and​ ​influences​ ​on​ ​our 
preferences​ ​and​ ​it​ ​carries​ ​a​ ​similar​ ​weight​ ​as​ ​other​ ​needs​ ​such​ ​as​ ​education,​ ​relationships, 
and​ ​medical​ ​care. 
 
2.2.2​ ​Legitimizing​ ​inferences​ ​about​ ​needs 
For​ ​a​ ​guardian​ ​to​ ​competently​ ​respond​ ​to​ ​the​ ​need​ ​for​ ​autonomy​ ​she​ ​must​ ​be​ ​able​ ​to 
anticipate​ ​opportunities​ ​for​ ​the​ ​individual​ ​to​ ​experience​ ​and​ ​exercise​ ​it.​ ​Anticipating 
these​ ​opportunities,​ ​however,​ ​may​ ​involve​ ​making​ ​inferences​ ​about​ ​what​ ​the​ ​individual 
needs​ ​in​ ​order​ ​to​ ​have​ ​such​ ​an​ ​experience.​ ​We​ ​might​ ​think,​ ​however,​ ​that​ ​these​ ​sorts​ ​of 
inferences​ ​are​ ​unethical​ ​because​ ​they​ ​are​ ​paternalistic.​ ​In​ ​the​ ​discussion​ ​that​ ​follows,​ ​I​ ​go 
back​ ​to​ ​discuss​ ​why​ ​a​ ​caretaker’s​ ​making​ ​inferences​ ​about​ ​and​ ​prioritizing​ ​the​ ​needs​ ​of 
the​ ​person​ ​cared​ ​for​ ​may​ ​not​ ​necessarily​ ​be​ ​paternalistic.​ ​I​ ​argue​ ​that​ ​consent​ ​itself​ ​is 
insufficient​ ​and​ ​non-determinative​ ​of​ ​the​ ​moral​ ​legitimacy​ ​of​ ​a​ ​caregiver’s​ ​actions.​ ​I​ ​also 
critique​ ​idealized​ ​approaches​ ​to​ ​liberty​ ​and​ ​argue​ ​that​ ​theorizing​ ​about​ ​care​ ​requires​ ​a 
disentanglement​ ​from​ ​libertarian​ ​ideals​ ​of​ ​negative​ ​freedom.​ ​I​ ​make​ ​these​ ​points​ ​to 
position​ ​the​ ​argument​ ​that​ ​responding​ ​to​ ​autonomy​ ​as​ ​a​ ​normative​ ​fundamental​ ​need​ ​is 
central​ ​to​ ​providing​ ​competent​ ​care,​ ​which​ ​may​ ​in​ ​some​ ​circumstances​ ​require 
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anticipating​ ​or​ ​prioritizing​ ​someone​ ​else’s​ ​needs.​ ​Responding​ ​to​ ​the​ ​need​ ​for​ ​autonomy 
via​ ​anticipation​ ​may​ ​not​ ​be​ ​paternalistic​ ​when​ ​it​ ​is​ ​morally​ ​required​ ​of​ ​the​ ​caregiver.  
First,​ ​to​ ​turn​ ​to​ ​consent,​ ​I​ ​do​ ​not​ ​think​ ​that​ ​making​ ​inferences​ ​about​ ​a​ ​person’s 
needs​ ​is​ ​a​ ​morally​ ​legitimate​ ​practice​ ​simply​ ​on​ ​account​ ​of​ ​consent.​ ​That​ ​is,​ ​a​ ​carer 
cannot​ ​make​ ​any​ ​and​ ​all​ ​decisions​ ​about​ ​her​ ​charge’s​ ​well-being​ ​just​ ​because​ ​her​ ​charge 
agrees​ ​to​ ​the​ ​existence​ ​of​ ​the​ ​care​ ​relationship.​ ​Agreement​ ​and​ ​consent—either​ ​express 
or​ ​tacit—do​ ​not​ ​capture​ ​the​ ​circumstances​ ​that​ ​lead​ ​up​ ​to​ ​many​ ​relationships​ ​of​ ​care. 
Even​ ​in​ ​the​ ​realm​ ​of​ ​contracts​ ​between​ ​employer​ ​and​ ​employee—consent​ ​remains 
problematic​ ​for​ ​determining​ ​what​ ​a​ ​person​ ​knowingly​ ​agrees​ ​to​ ​within​ ​the​ ​scope​ ​of​ ​the 
terms​ ​in​ ​the​ ​contract.​ ​In​ ​legal​ ​guardianships,​ ​the​ ​ward​ ​has​ ​legally​ ​been​ ​deemed​ ​incapable 
of​ ​making​ ​rational​ ​decisions​ ​about​ ​her​ ​life​ ​or​ ​estate.​ ​A​ ​guardianship​ ​can​ ​be​ ​created 
independently​ ​of​ ​whether​ ​the​ ​ward​ ​agrees​ ​to​ ​it​ ​and​ ​so​ ​consent​ ​is​ ​not​ ​a​ ​viable​ ​explanation 
of​ ​the​ ​moral​ ​legitimacy​ ​of​ ​a​ ​guardian’s​ ​inferences​ ​or​ ​prioritizations​ ​of​ ​needs​ ​from​ ​the 
perspective​ ​of​ ​the​ ​ward.  
Consent​ ​also​ ​does​ ​not​ ​explain​ ​how​ ​a​ ​person​ ​can​ ​ethically​ ​make​ ​inferences​ ​or 
prioritize​ ​needs​ ​on​ ​behalf​ ​of​ ​others​ ​at​ ​different​ ​stages​ ​of​ ​human​ ​experience.​ ​A​ ​fetus​ ​does 
not​ ​consent​ ​to​ ​gestation.​ ​Infants​ ​do​ ​not​ ​consent​ ​to​ ​the​ ​care​ ​of​ ​a​ ​parent,​ ​midwife,​ ​nurse, 
doctor​ ​or​ ​nanny.​ ​In​ ​most​ ​cases​ ​for​ ​children​ ​and​ ​in​ ​some​ ​cases​ ​for​ ​wards,​ ​the​ ​element​ ​of 
consent​ ​does​ ​not​ ​capture​ ​the​ ​formative​ ​nature​ ​of​ ​their​ ​relationship​ ​to​ ​a​ ​parent​ ​or​ ​a 
guardian.​ ​I​ ​don’t​ ​find​ ​it​ ​helpful​ ​to​ ​infer​ ​​hypothetical​ ​​consent​ ​in​ ​these​ ​relationships​ ​of​ ​care 
because​ ​a​ ​person’s​ ​dependent​ ​ontological​ ​and​ ​legal​ ​status​ ​may​ ​mean​ ​that​ ​there​ ​are​ ​no 
viable​ ​alternatives​ ​from​ ​which​ ​she​ ​could​ ​exercise​ ​choices​ ​to​ ​the​ ​contrary​ ​even​ ​if​ ​she​ ​had 
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the​ ​capacity​ ​or​ ​desire​ ​to​ ​do​ ​so.​ ​Thus,​ ​thinking​ ​‘hypothetically’​ ​about​ ​what​ ​a​ ​ward​ ​would 
agree​ ​to​ ​in​ ​‘ideal’​ ​circumstances​ ​(whatever​ ​those​ ​may​ ​be)​ ​does​ ​not​ ​gain​ ​us​ ​much​ ​traction 
in​ ​accounting​ ​for​ ​whether​ ​her​ ​guardian​ ​should​ ​or​ ​should​ ​not​ ​be​ ​charged​ ​with​ ​the​ ​primary 
and​ ​principal​ ​responsibilities​ ​of​ ​caring​ ​for​ ​them.  
Hypothetical​ ​consent​ ​asks​ ​us​ ​to​ ​consider​ ​whether​ ​someone​ ​would​ ​agree​ ​to​ ​their 
current​ ​​ ​circumstances,​ ​but​ ​can​ ​also​ ​effectively​ ​deny​ ​the​ ​importance​ ​of​ ​the​ ​very​ ​fact​ ​that 
they​ ​can’t.​ ​Though​ ​hypothetical​ ​consent​ ​could​ ​be​ ​a​​ ​possible​​ ​justification​ ​for​ ​the​ ​moral 
legitimacy​ ​of​ ​acts​ ​of​ ​care,​ ​I​ ​don’t​ ​think​ ​it​ ​is​ ​the​ ​best​ ​one,​ ​especially​ ​since​ ​care 
relationships​ ​can​ ​be​ ​established​ ​even​ ​when​ ​someone​ ​actively​ ​dissents​ ​to​ ​it.  
All​ ​this​ ​is​ ​not​ ​to​ ​say​ ​that​ ​consent​ ​can​ ​​never​ ​​provide​ ​reasons​ ​to​ ​think​ ​that​ ​a 
caretaker’s​ ​actions​ ​are​ ​morally​ ​legitimate.​ ​Rather,​ ​I​ ​think​ ​consent​ ​simply​ ​does​ ​not​ ​map​ ​on 
well​ ​to​ ​relationships​ ​where​ ​‘choice’​ ​and​ ​‘agreement’​ ​are​ ​not​ ​formative​ ​aspects​ ​of​ ​the 
relationship.  
 
2.2.3​ ​Some​ ​Problems​ ​Generated​ ​by​ ​the​ ​Concept​ ​of​ ​Negative​ ​Liberty​ ​in 
Libertarianism 
A​ ​discussion​ ​about​ ​the​ ​scope​ ​of​ ​a​ ​caretaker’s​ ​power​ ​to​ ​act​ ​in​ ​the​ ​best​ ​interests​ ​of​ ​the 
cared-for​ ​must​ ​grow​ ​out​ ​of​ ​a​ ​recognition​ ​of​ ​the​ ​complexity​ ​of​ ​the​ ​contexts​ ​that​ ​give​ ​rise 
to​ ​the​ ​relationship​ ​itself.​ ​Depending​ ​on​ ​the​ ​resources​ ​available​ ​to​ ​us,​ ​some​ ​of​ ​us​ ​are​ ​more 
acutely​ ​dependent​ ​than​ ​others​ ​as​ ​a​ ​consequence​ ​of​ ​our​ ​varying​ ​capacities​ ​to​ ​mitigate​ ​our 
vulnerabilities.  
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Recognizing​ ​vulnerability​ ​and​ ​dependency​ ​as​ ​integral​ ​to​ ​the​ ​existence​ ​and 
formation​ ​of​ ​care​ ​relationships,​ ​however,​ ​critically​ ​challenges​ ​libertarian​ ​accounts​ ​of 
freedom​ ​that​ ​presuppose​ ​we​ ​are​ ​all​ ​capable​ ​of​ ​meeting​ ​our​ ​own​ ​needs​ ​as​ ​individuals​ ​and 
that​ ​our​ ​vulnerabilities​ ​are​ ​somehow​ ​escapable. ​ ​By​ ​libertarianism​ ​I​ ​mean​ ​to​ ​refer​ ​to​ ​the 16
principle​ ​that​ ​“each​ ​agent​ ​has​ ​a​ ​right​ ​to​ ​maximum​ ​empirical​ ​negative​ ​liberty,​ ​where 
empirical​ ​negative​ ​liberty​ ​is​ ​the​ ​absence​ ​of​ ​forcible​ ​interference​ ​from​ ​other​ ​agents​ ​when 
one​ ​attempts​ ​to​ ​do​ ​things”​ ​​(Vallentyne​ ​and​ ​van​ ​der​ ​Vossen​ ​2014)​.  
There​ ​are​ ​problems,​ ​however,​ ​with​ ​thinking​ ​that​ ​a​ ​right​ ​to​ ​liberty​ ​consists​ ​of​ ​the 
absence​ ​of​ ​interference​ ​from​ ​others.​ ​One​ ​problem​ ​is​ ​that​ ​libertarian​ ​accounts​ ​of​ ​agency 
rest​ ​on​ ​conceptualizations​ ​of​ ​agents​ ​as​ ​persons​ ​who​ ​fully​ ​own​ ​​themselves​​ ​(similar​ ​to 
ways​ ​we​ ​might​ ​fully​ ​own​ ​external​ ​objects​ ​like​ ​a​ ​house​ ​or​ ​a​ ​car)​ ​and​ ​who​ ​have​ ​a​ ​right​ ​to 
act​ ​freely​ ​without​ ​others​ ​forcibly​ ​interfering​ ​with​ ​them.​ ​As​ ​a​ ​derivative​ ​consequence​ ​of 
full​ ​ownership,​ ​agents​ ​have​ ​corresponding​ ​natural​ ​rights​ ​to​ ​their​ ​persons​ ​and​ ​bodies. 
These​ ​rights​ ​include​ ​control,​ ​compensation,​ ​enforcement,​ ​a​ ​right​ ​to​ ​transfer,​ ​and 
immunities​ ​to​ ​the​ ​non-consensual​ ​loss​ ​of​ ​such​ ​rights​ ​​(Vallentyne​ ​and​ ​van​ ​der​ ​Vossen 
2014)​.​ ​On​ ​a​ ​libertarian​ ​account,​ ​full​ ​self-ownership​ ​need​ ​not​ ​mean​ ​that​ ​an​ ​agent​ ​has​ ​a 
liberty​ ​of​ ​action​ ​that​ ​would​ ​permit​ ​them​ ​to​ ​act​ ​​however​​ ​they​ ​wish.​ ​This​ ​is​ ​because​ ​all 
other​ ​persons​ ​also​ ​have​ ​competing​ ​full-ownership​ ​claims​ ​against​ ​each​ ​other​ ​​(Vallentyne 
and​ ​van​ ​der​ ​Vossen​ ​2014)​.​ ​Rather​ ​than​ ​assert​ ​we​ ​have​ ​the​ ​freedom​ ​to​ ​act​ ​however​ ​we 
wish,​ ​libertarian​ ​accounts​ ​emphasize​ ​that​ ​freedom​ ​means​ ​having​ ​the​ ​right​ ​to​ ​exercise 
16​ ​A​ ​problem​ ​with​ ​liberal​ ​attempts​ ​to​ ​theorize​ ​care​ ​is​ ​that​ ​they​ ​focus​ ​on​ ​what​ ​our​ ​duties​ ​are​ ​in​ ​virtue​ ​of​ ​our 
shared​ ​citizenship,​ ​yet​ ​care​ ​work​ ​is​ ​disproportionately​ ​taken​ ​on​ ​by​ ​undocumented​ ​vulnerable​ ​persons,​ ​who 
because​ ​of​ ​their​ ​residency​ ​status​ ​are​ ​un-hirable​ ​in​ ​other​ ​areas.​ ​For​ ​this​ ​reason,​ ​I​ ​lean​ ​away​ ​from​ ​accounting 
for​ ​our​ ​ethical​ ​responsibilities​ ​in​ ​ways​ ​that​ ​hinge​ ​on​ ​civic​ ​duties.  
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control​ ​(through​ ​consent)​ ​over​ ​what​ ​happens​ ​to​ ​one’s​ ​self—where​ ​the​ ​‘self’​ ​is​ ​a​ ​thing​ ​in 
which​ ​we​ ​find​ ​natural​ ​property​ ​right​ ​interests.  
However,​ ​having​ ​full-ownership​ ​over​ ​one’s​ ​body​ ​and​ ​self​ ​and​ ​exercising​ ​a 
corresponding​ ​self-restraint​ ​regarding​ ​interference​ ​with​ ​others​ ​does​ ​not​ ​capture​ ​the 
realities​ ​of​ ​many​ ​people​ ​with​ ​physical​ ​and​ ​cognitive​ ​disabilities,​ ​children,​ ​and​ ​elderly 
adults​ ​who​ ​may​ ​require​ ​interference​ ​to​ ​meet​ ​their​ ​basic​ ​needs​ ​in​ ​order​ ​to​ ​prevent​ ​harm​ ​to 
themselves​ ​or​ ​others​ ​or​ ​who​ ​may​ ​be​ ​dependent​ ​on​ ​others​ ​to​ ​access​ ​resources​ ​and 
mobility.​ ​For​ ​instance,​ ​how​ ​does​ ​a​ ​child​ ​exercise​ ​such​ ​a​ ​right​ ​of​ ​control​ ​over​ ​her 
self​—when​ ​her​ ​capacities​ ​for​ ​mobility​ ​are​ ​limited​ ​by​ ​her​ ​developmental​ ​stage​ ​and​ ​her 
body​ ​can​ ​literally​ ​be​ ​picked​ ​up​ ​and​ ​moved​ ​against​ ​her​ ​will?​ ​Children​ ​are​ ​systematically 
excluded​ ​from​ ​accounts​ ​of​ ​autonomy​ ​and​ ​agency.​ ​We​ ​could​ ​(as​ ​is​ ​the​ ​norm)​ ​simply 
conclude​ ​that​ ​her​ ​age​ ​renders​ ​her​ ​a​ ​non-agent.​ ​But​ ​focusing​ ​on​ ​age​ ​is​ ​a​ ​culturally, 
historically​ ​and​ ​developmentally​ ​relative​ ​restriction​ ​on​ ​agency.  
Or​ ​we​ ​might​ ​consider​ ​how​ ​a​ ​person​ ​who​ ​is​ ​starving,​ ​chronically​ ​ill​ ​or​ ​suffering 
from​ ​dementia​ ​would​ ​exercise​ ​such​ ​a​ ​right​ ​of​ ​control.​ ​A​ ​lack​ ​of​ ​mental​ ​competence​ ​has 
systematically​ ​excluded​ ​people​ ​from​ ​agency,​ ​but,​ ​without​ ​further​ ​inquiry​ ​into​ ​an 
individual's​ ​particular​ ​circumstances,​ ​such​ ​wholesale​ ​exclusion​ ​of​ ​children,​ ​people​ ​with 
disabilities,​ ​chronically​ ​ill​ ​persons,​ ​or​ ​aging​ ​individuals​ ​may​ ​rest​ ​on​ ​prejudicial 
perspectives​ ​of​ ​ability​ ​that​ ​are​ ​contingent​ ​on​ ​unjustified​ ​cultural​ ​and​ ​social​ ​norms.  
A​ ​​negative​​ ​right​ ​to​ ​liberty​ ​does​ ​not​ ​meaningfully​ ​capture​ ​the​ ​assertions​ ​of 
autonomy​ ​for​ ​individuals​ ​whose​ ​ability​ ​to​ ​control​ ​what​ ​happens​ ​to​ ​their​ ​bodies​ ​is​ ​limited 
or​ ​whose​ ​bodies​ ​and​ ​capacities​ ​do​ ​not​ ​reflect​ ​normative​ ​assumptions​ ​about​ ​what​ ​an 
87 
‘ideal’​ ​agent​ ​is​ ​or​ ​should​ ​be​ ​like.​ ​The​ ​libertarian​ ​picture​ ​of​ ​agency​ ​is​ ​not​ ​a​ ​good​ ​fit​ ​in​ ​the 
context​ ​of​ ​relationships​ ​of​ ​care​ ​for​ ​this​ ​and​ ​several​ ​other​ ​reasons.  
First,​ ​dependency​ ​and​ ​vulnerability​ ​theorists​ ​urge​ ​us​ ​to​ ​conceptualize​ ​humans​ ​as 
interdependent​ ​and​ ​emphasize​ ​that​ ​the​ ​condition​ ​of​ ​humanity​ ​is​ ​one​ ​of​ ​inevitable 
vulnerability,​ ​not​ ​‘maximum​ ​empirical​ ​negative​ ​liberty’​ ​or​ ​the​ ​absence​ ​of​ ​forcible 
interference​ ​from​ ​others.​ ​Our​ ​first​ ​experiences​ ​as​ ​persons—our​ ​births—involve​ ​the 
‘interferences’​ ​of​ ​laboring​ ​women​ ​and​ ​their​ ​birth​ ​attendants​ ​in​ ​cooperation​ ​with​ ​and 
against​ ​our​ ​bodies​ ​(birth​ ​involves​ ​force).​ ​There​ ​is​ ​never​ ​a​ ​moment​ ​in​ ​our​ ​existence​ ​that 
was​ ​not​ ​first​ ​anticipated​ ​by​ ​interference.  
Second,​ ​care​ ​recipients​ ​are​ ​both​ ​vulnerable​ ​and​ ​dependent​ ​on​ ​others​ ​to​ ​have​ ​their 
basic​ ​needs​ ​met​ ​in​ ​ways​ ​that​ ​ontologically​ ​(and​ ​often​ ​legally)​ ​undermine​ ​their​ ​capacity​ ​to 
experience​ ​liberty.​ ​Physical​ ​restraint​ ​and/or​ ​economic​ ​interference​ ​may​ ​even​ ​constitute 
the​ ​type​ ​of​ ​care​ ​an​ ​individual​ ​needs​ ​when​ ​a​ ​charge​ ​presents​ ​a​ ​threat​ ​to​ ​her​ ​self.  
Third,​ ​the​ ​libertarian​ ​reliance​ ​on​ ​consent​ ​as​ ​central​ ​to​ ​the​ ​capacity​ ​to​ ​exercise 
control​ ​does​ ​not​ ​capture​ ​the​ ​foundational​ ​legitimacy​ ​of​ ​care​ ​relationships​ ​because,​ ​as 
previously​ ​discussed,​ ​neither​ ​caregivers​ ​nor​ ​the​ ​cared​ ​for​ ​​necessarily​​ ​enter​ ​care 
relationships​ ​on​ ​the​ ​basis​ ​of​ ​consent.​ ​Rather,​ ​care​ ​relationships​ ​arise​ ​out​ ​of​ ​need​ ​and 
dependency​ ​which​ ​may​ ​or​ ​may​ ​not​ ​be​ ​accompanied​ ​by​ ​consent.  
Like​ ​ideal​ ​autonomy,​ ​concepts​ ​of​ ​ideal​ ​liberty​ ​and​ ​consent​ ​in​ ​the​ ​libertarian 
tradition​ ​do​ ​not​ ​obtain​ ​in​ ​meaningful​ ​ways​ ​in​ ​relationships​ ​of​ ​care​ ​on​ ​the​ ​ground—such 
ideal​ ​accounts​ ​are​ ​unhelpful​ ​for​ ​determining​ ​what​ ​a​ ​real​ ​vulnerable​ ​dependent​ ​person’s 
freedom​ ​includes​ ​and​ ​what​ ​constitutes​ ​permissible​ ​interferences​ ​with​ ​it.​ ​Theorizing​ ​from 
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these​ ​ideals​ ​should​ ​be​ ​rejected​ ​on​ ​similar​ ​grounds​ ​as​ ​ideal​ ​autonomy​ ​was​ ​rejected.​ ​Our 
theories​ ​of​ ​responsibility​ ​and​ ​care​ ​cannot​ ​rest​ ​on​ ​a​ ​conception​ ​of​ ​agents​ ​as​ ​people​ ​born 
‘independent’​ ​and​ ​​independently​​ ​able-minded-bodied​ ​and​ ​capable​ ​of​ ​exercising​ ​natural 
rights​ ​in​ ​a​ ​rational​ ​manner.​ ​Rather,​ ​theorizing​ ​about​ ​practices​ ​of​ ​care​ ​around​ ​autonomy 
and​ ​liberty​ ​must​ ​be​ ​rooted​ ​in​ ​an​ ​analysis​ ​of​ ​particulars​ ​and​ ​done​ ​through​ ​means​ ​that 
avoid​ ​prejudicial​ ​accounts​ ​of​ ​ideal​ ​agents. 
 
2.2.4​ ​What​ ​Makes​ ​a​ ​Caretaker’s​ ​Act​ ​of​ ​Inferring​ ​and​ ​Prioritizing​ ​the​ ​Needs​ ​of 
Others​ ​a​ ​Morally​ ​Legitimate​ ​Exercise​ ​of​ ​Power? 
Anticipating​ ​and​ ​inferring​ ​needs​ ​involves​ ​inferring​ ​an​​ ​individual’​s​ ​best​ ​interest​ ​and​ ​more 
broadly,​ ​what​ ​​humans​​ ​need​ ​in​ ​light​ ​of​ ​their​ ​circumstances—whatever​ ​else​ ​they​ ​may 
want.​ ​These​ ​are​ ​discretionary​ ​acts​ ​of​ ​care​ ​that​ ​fall​ ​within​ ​the​ ​caretaker’s​ ​responsibilities 
to​ ​provide​ ​competent​ ​care.​ ​But,​ ​what​ ​makes​ ​the​ ​exercise​ ​of​ ​this​ ​discretion​ ​morally 
legitimate​ ​and​ ​non-arbitrary?​ ​We​ ​might​ ​think​ ​that​ ​if​ ​some​ ​agreement​ ​exists​ ​between​ ​the 
caretaker​ ​and​ ​the​ ​cared-for,​ ​then​ ​the​ ​exercise​ ​of​ ​that​ ​discretion​ ​would​ ​be​ ​legitimate​ ​in 
virtue​ ​of​ ​the​ ​fact​ ​that​ ​the​ ​parties​ ​mutually​ ​agree​ ​to​ ​the​ ​relationship.​ ​Yet,​ ​‘mutuality’​ ​may 
not​ ​reflect​ ​the​ ​asymmetrical​ ​circumstances​ ​which​ ​shape​ ​relationships​ ​of​ ​care​ ​and 
especially​ ​not​ ​many​ ​guardianships.  
Guardianships​ ​involve​ ​a​ ​relationship​ ​between​ ​one​ ​person​ ​who​ ​has​ ​legally​ ​agreed 
to​ ​care​ ​for​ ​another​ ​and​ ​an​ ​individual​ ​who​ ​has​ ​been​ ​determined​ ​to​ ​be​ ​not​ ​capable​ ​of 
consenting​ ​to​ ​legally​ ​binding​ ​relationships​ ​(which​ ​is​ ​not​ ​to​ ​say​ ​that​ ​courts​ ​do​ ​not​ ​consider 
an​ ​individual’s​ ​preferences​ ​when​ ​the​ ​individual​ ​is​ ​capable​ ​of​ ​expressing​ ​them).​ ​I​ ​think 
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considering​ ​the​ ​​ontological​ ​positioning​​ ​of​ ​the​ ​caretaker,​ ​and​ ​the​ ​assumption​ ​of​ ​such​ ​a 
position​ ​on​ ​her​ ​part,​ ​is​ ​a​ ​better​ ​site​ ​for​ ​localizing​ ​moral​ ​responsibility​ ​than​ ​are​ ​acts​ ​of 
consent​ ​and​ ​‘agreement,’​ ​especially​ ​in​ ​light​ ​of​ ​the​ ​fact​ ​that,​ ​from​ ​a​ ​ward’s​ ​perspective, 
her​ ​possibilities​ ​for​ ​consenting​ ​may​ ​be​ ​limited.​ ​By​ ​‘ontological​ ​positioning’​ ​I​ ​mean​ ​an 
actual​ ​occupying​ ​of​ ​the​ ​relational​ ​space,​ ​to​ ​the​ ​exclusion​ ​of​ ​others,​ ​by​ ​the​ ​caretaker​ ​with 
respect​ ​to​ ​the​ ​individual​ ​whose​ ​needs​ ​must​ ​be​ ​responded​ ​to.  
When​ ​a​ ​caretaker​ ​assumes​ ​or​ ​does​ ​not​ ​explicitly​ ​reject​ ​this​ ​role,​ ​a​ ​corresponding 
moral​ ​responsibility​ ​arises​ ​out​ ​of​ ​that​ ​assumption.​ ​Sometimes​ ​this​ ​assumption​ ​is 
accompanied​ ​by​ ​the​ ​individual’s​ ​consent,​ ​but​ ​not​ ​necessarily.​ ​The​ ​assumption​ ​or 
non-rejection​ ​of​ ​the​ ​responsibility​ ​to​ ​care,​ ​positions​ ​the​ ​caretaker​ ​as​ ​the​ ​primary​ ​person 
responsible​ ​for​ ​meeting​ ​the​ ​basic​ ​needs​ ​of​ ​that​ ​individual.​ ​The​ ​relationship​ ​may​ ​arise​ ​due 
to​ ​conditions​ ​of​ ​proximity,​ ​familiarity,​ ​knowledge​ ​and/or​ ​other​ ​actions​ ​that​ ​communicate 
the​ ​caretaker’s​ ​intention​ ​to​ ​others.​ ​This​ ​ontological​ ​relation/position​ ​generates​ ​ethical 
expectations​ ​for​ ​behavior​ ​and​ ​action​ ​because​ ​the​ ​person​ ​receiving​ ​care​ ​has​ ​needs​ ​which 
are​ ​fundamental—they​ ​carry​ ​a​ ​normative​ ​force​ ​and​ ​must​ ​be​ ​responded​ ​to​ ​(somehow​ ​and 
at​ ​some​ ​point)​ ​for​ ​survival​ ​and​ ​because​ ​the​ ​person​ ​occupying​ ​the​ ​position​ ​of​ ​caretaker​ ​is 
taking​ ​actions​ ​that​ ​respond​ ​to​ ​those​ ​needs. 
In​ ​what​ ​follows,​ ​I​ ​aim​ ​to​ ​account​ ​for​ ​a​ ​caretaker’s​ ​moral​ ​​response​-ability​ ​​(see 
Weston​ ​2013)​​ ​to​ ​respond​ ​to​ ​needs​ ​in​ ​order​ ​to​ ​set​ ​up​ ​a​ ​discussion​ ​about​ ​how​ ​we​ ​ought​ ​to 
think​ ​about​ ​the​ ​ethicality​ ​of​ ​actions​ ​that​ ​might​ ​otherwise​ ​appear​ ​paternalistic​ ​in 
relationships​ ​of​ ​care​ ​such​ ​as​ ​guardianships.  
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As​ ​noted,​ ​responsibility​ ​arises​ ​in​ ​virtue​ ​of​ ​the​ ​assumption​ ​of​ ​the​ ​role​ ​as​ ​caregiver 
to​ ​the​ ​exclusion ​ ​of​ ​others​ ​who​ ​might​ ​claim​ ​or​ ​occupy​ ​it​ ​instead.​ ​The​ ​caregiver’s 17
occupation​ ​of​ ​this​ ​special​ ​position​ ​communicates​ ​to​ ​others​ ​in​ ​the​ ​community​ ​that​ ​the 
cared​ ​for’s​ ​needs​ ​are​ ​being​ ​responded​ ​to.​ ​Failure​ ​to​ ​meet​ ​the​ ​expectations​ ​and​ ​the 
demands​ ​of​ ​care​ ​can​ ​generate​ ​at​ ​least​ ​two​ ​types​ ​of​ ​harms.​ ​First,​ ​it​ ​can​ ​be​ ​to​ ​the​ ​detriment 
of​ ​the​ ​cared​ ​for​ ​in​ ​the​ ​immediate​ ​sense​ ​as​ ​a​ ​harm​ ​to​ ​her​ ​person​ ​and​ ​well​ ​being.​ ​Second,​ ​it 
can​ ​indirectly​ ​harm​ ​the​ ​community.​ ​Communities​ ​have​ ​an​ ​interest​ ​in​ ​meeting​ ​the​ ​care 
needs​ ​of​ ​their​ ​members​ ​in​ ​order​ ​to​ ​function​ ​at​ ​many​ ​levels.​ ​Without​ ​reliable​ ​and 
trustworthy​ ​caregivers,​ ​individuals​ ​are​ ​unable​ ​to​ ​provide​ ​other​ ​services​ ​that​ ​contribute​ ​to 
a​ ​community’s​ ​economic,​ ​legal,​ ​political,​ ​and​ ​social​ ​well-being.​ ​Further,​ ​the​ ​assumption 
of​ ​care​ ​often​ ​excludes​ ​others​ ​who​ ​could​ ​otherwise​ ​provide​ ​those​ ​services.​ ​When​ ​a 
caretaker​ ​fails​ ​to​ ​deliver​ ​competent​ ​services,​ ​the​ ​community​ ​is​ ​indirectly​ ​harmed​ ​through 
its​ ​failure​ ​to​ ​meet​ ​the​ ​needs​ ​of​ ​its​ ​members.  
Moreover,​ ​when​ ​a​ ​caretaker​ ​makes​ ​an​ ​inference​ ​about​ ​a​ ​basic​ ​need​ ​in​ ​such​ ​a 
relationship,​ ​she​ ​is​ ​acting​ ​from​ ​her​ ​responsibility​ ​to​ ​pay​ ​attention​ ​and​ ​respond​ ​to​ ​needs. 
These​ ​inferences​ ​may​ ​challenge​ ​the​ ​care​ ​recipient’s​ ​exercise​ ​of​ ​liberty,​ ​but​ ​as​ ​was​ ​just 
discussed,​ ​I​ ​find​ ​libertarian​ ​accounts​ ​of​ ​freedom​ ​unhelpful​ ​for​ ​understanding​ ​what​ ​these 
kinds​ ​of​ ​interferences​ ​amount​ ​to.​ ​The​ ​question​ ​remains,​ ​though,​ ​whether​ ​anticipating 
needs​ ​and​ ​making​ ​inferences​ ​are​ ​properly​ ​characterized​ ​as​ ​‘paternalistic’. 
 
17​ ​By​ ​exclusion,​ ​I​ ​do​ ​not​ ​mean​ ​in​ ​an​ ​expansive​ ​sense.​ ​Others​ ​in​ ​the​ ​community​ ​are​ ​not​ ​necessarily 
prevented​ ​from​ ​providing​ ​additional​ ​care,​ ​but​ ​‘exclusion’​ ​here​ ​means​ ​that​ ​the​ ​boundaries​ ​of​ ​the​ ​relationship 
have​ ​been​ ​established​ ​such​ ​that​ ​those​ ​not​ ​immediately​ ​involved​ ​in​ ​it​ ​are,​ ​in​ ​fact,​ ​​others​,​ ​and​ ​are​ ​external​ ​to 
the​ ​relationship​ ​itself.  
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2.2.5​ ​Anticipating​ ​Needs​ ​and​ ​Worries​ ​about​ ​Paternalism 
Paternalism​ ​is​ ​generally​ ​understood​ ​as​ ​an​ ​exercise​ ​of​ ​power​ ​over​ ​another​ ​person​ ​that 
restricts​ ​that​ ​person’s​ ​freedom.​ ​Paternalism​ ​typically​ ​occurs​ ​in​ ​relationships​ ​of 
asymmetrical​ ​power​ ​distribution.​ ​Those​ ​who​ ​are​ ​in​ ​a​ ​position​ ​to​ ​restrict​ ​another’s 
freedom​ ​generally​ ​have​ ​the​ ​resources​ ​and​ ​the​ ​means​ ​to​ ​do​ ​so,​ ​while​ ​the​ ​subordinated 
person’s​ ​vulnerabilities​ ​and​ ​dependencies​ ​are​ ​often​ ​heightened.​ ​Paternalistic​ ​actions​ ​may 
be​ ​justified​ ​on​ ​the​ ​grounds​ ​that​ ​the​ ​restrictive​ ​action​ ​is​ ​necessary​ ​to​ ​promote​ ​people’s​ ​best 
interests.​ ​The​ ​worry​ ​is​ ​that​ ​those​ ​in​ ​positions​ ​of​ ​power​ ​will​ ​exploit​ ​those​ ​in​ ​subordinate 
positions​ ​arbitrarily​ ​while​ ​devaluing​ ​and​ ​repressing​ ​individual​ ​autonomy.​ ​This​ ​worry​ ​also 
reflects​ ​the​ ​assumption​ ​that​ ​the​ ​power​ ​distribution​ ​between​ ​the​ ​actor​ ​and​ ​the​ ​acted​ ​upon 
could​ ​or​ ​should​ ​be​ ​equal.  
The​ ​word​ ​‘paternalistic’​ ​is​ ​often​ ​used​ ​to​ ​derogatorily​ ​suggest​ ​that​ ​the​ ​interference 
or​ ​restriction​ ​is​ ​​prima​ ​facie​ ​​illegitimate.​ ​Here,​ ​however,​ ​I​ ​urge​ ​thinking​ ​of​ ​paternalism​ ​on 
neutral​ ​terms—such​ ​actions​ ​may​ ​or​ ​may​ ​not​ ​be​ ​justified​ ​on​ ​further​ ​analysis—instead​ ​we 
should​ ​suspend​ ​the​ ​initial​ ​assumption​ ​that​ ​they​ ​are​ ​illegitimate​ ​just​ ​because​ ​an​ ​asymmetry 
of​ ​power​ ​exists.​ ​Instead,​ ​I​ ​think​ ​we​ ​need​ ​to​ ​look​ ​more​ ​closely​ ​at​ ​the​ ​particulars​ ​of​ ​the 
relationship​ ​in​ ​which​ ​power​ ​is​ ​being​ ​asserted.​ ​Actions​ ​that​ ​might​ ​be​ ​morally​ ​problematic 
in​ ​some​ ​settings,​ ​when​ ​taken​ ​in​ ​relationships​ ​of​ ​​competent​​ ​care,​ ​may​ ​actually​ ​be​ ​in 
keeping​ ​with​ ​the​ ​other​ ​moral​ ​expectations​ ​associated​ ​with​ ​care​ ​work. 
At​ ​first​ ​glance,​ ​a​ ​caretaker’s​ ​inferring​ ​or​ ​anticipating​ ​needs​ ​may​ ​seem​ ​unethical 
because​ ​it​ ​appears​ ​paternalistic.​ ​The​ ​caretaker​ ​is,​ ​after​ ​all,​ ​making​ ​an​ ​assumption​ ​about 
what​ ​is​ ​in​ ​the​ ​best​ ​interests​ ​of​ ​another​ ​individual​ ​and​ ​may​ ​even​ ​override​ ​that​ ​individual’s 
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preferences​ ​in​ ​order​ ​to​ ​respond​ ​to​ ​their​ ​needs.​ ​On​ ​a​ ​revised​ ​understanding​ ​of​ ​liberty, 
though,​ ​meeting​ ​needs​ ​through​ ​inference​ ​is​ ​not​ ​properly​ ​an​ ​act​ ​of​ ​‘paternalism’​ ​because 
we​ ​do​ ​not​ ​start​ ​from​ ​the​ ​assumption​ ​that​ ​liberty​ ​involves​ ​an​ ​absence​ ​of​ ​interference​ ​by 
others.​ ​For​ ​many​ ​in​ ​relationships​ ​of​ ​care,​ ​exercising​ ​freedom​ ​and​ ​experiencing​ ​autonomy 
in​ ​a​ ​meaningful​ ​sense​ ​may​ ​even​ ​include​ ​restrictive​ ​measures.​ ​Thus,​ ​the​ ​freedom​ ​of​ ​the 
individual​ ​is​ ​not​ ​negatively​ ​interfered​ ​with​ ​when​ ​a​ ​caretaker​ ​uses​ ​his​ ​discretion​ ​about 
how​ ​to​ ​best​ ​meet​ ​her​ ​basic​ ​needs.​ ​To​ ​the​ ​contrary,​ ​responding​ ​to​ ​basic​ ​needs​ ​such​ ​as​ ​the 
need​ ​for​ ​water,​ ​food,​ ​shelter,​ ​medical​ ​care,​ ​education,​ ​and​ ​relationships​ ​can​ ​actually 
create​ ​more​ ​meaningful​ ​opportunities​ ​for​ ​an​ ​individual​ ​to​ ​exercise​ ​real​ ​liberty—it 
positions​ ​and​ ​prepares​ ​her​ ​to​ ​experience​ ​autonomy​ ​on​ ​safer​ ​and​ ​healthier​ ​terms. 
Suppose​ ​a​ ​caretaker​ ​decides​ ​to​ ​fulfill​ ​one​ ​need​ ​and​ ​not​ ​another,​ ​is​ ​this​ ​an​ ​ethical 
use​ ​of​ ​her​ ​discretion?​ ​On​ ​the​ ​one​ ​hand,​ ​if​ ​the​ ​caretaker​ ​knows​ ​and​ ​is​ ​capable​ ​of​ ​fulfilling 
multiple​ ​needs,​ ​but​ ​refuses​ ​to​ ​do​ ​so​ ​or​ ​refuses​ ​to​ ​secure​ ​the​ ​resources​ ​for​ ​another​ ​person’s 
doing​ ​so,​ ​then​ ​it​ ​is​ ​unethical​ ​because​ ​needs​ ​are​ ​those​ ​things​ ​that​ ​must​ ​necessarily​ ​be​ ​met 
for​ ​continued​ ​survival​ ​and​ ​carry​ ​a​ ​normative​ ​moral​ ​content.​ ​On​ ​the​ ​other​ ​hand,​ ​if​ ​the 
caretaker​ ​is​ ​​prioritizing​​ ​which​ ​needs​ ​to​ ​attend​ ​to​ ​first,​ ​then​ ​it​ ​is​ ​not​ ​necessarily​ ​unethical. 
An​ ​analysis​ ​of​ ​the​ ​ethics​ ​of​ ​prioritization​ ​will​ ​involve​ ​understanding​ ​circumstance, 
resources​ ​and​ ​context.  
Conversely,​ ​anticipating​ ​needs​ ​may​ ​be​ ​positively​ ​encompassed​ ​by​ ​competent 
care.​ ​For​ ​example,​ ​in​ ​pain​ ​management,​ ​an​ ​attending​ ​nurse​ ​must​ ​anticipate​ ​the​ ​‘peak’ 
times​ ​of​ ​medications​ ​for​ ​people​ ​who​ ​are​ ​often​ ​recovering​ ​from​ ​trauma​ ​and​ ​anesthesia​ ​and 
are​ ​unable​ ​to​ ​make​ ​decisions​ ​for​ ​themselves.​ ​Caring​ ​well​ ​in​ ​these​ ​circumstances​ ​means 
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anticipating​ ​pain​ ​management​ ​needs​ ​over​ ​time​ ​and​ ​often​ ​on​ ​behalf​ ​of​ ​the​ ​care​ ​recipient. 
A​ ​caretaker​ ​may​ ​even​ ​be​ ​legally​ ​liable​ ​for​ ​negligence​ ​if​ ​she​ ​fails​ ​to​ ​respond​ ​to​ ​needs 
competently​ ​and​ ​efficiently,​ ​which​ ​at​ ​times​ ​​entails​ ​​acting​ ​anticipatorily.​ ​We​ ​cannot​ ​say 
that​ ​a​ ​caretaker​ ​is​ ​at​ ​the​ ​same​ ​time​ ​both​ ​ethically​ ​and​ ​legally​ ​responsible​ ​to​ ​take​ ​an​ ​action 
for​ ​which​ ​she​ ​is​ ​also​ ​ethically​ ​culpable​ ​for​ ​on​ ​paternalistic​ ​grounds.​ ​Thus,​ ​even​ ​if​ ​making 
inferences​ ​about​ ​other​ ​people’s​ ​needs​ ​is​ ​paternalistic,​ ​which​ ​I​ ​hope​ ​to​ ​have​ ​shown​ ​that​ ​it 
is​ ​not​ ​because​ ​the​ ​idealization​ ​of​ ​negative​ ​liberty​ ​does​ ​not​ ​hold,​ ​such​ ​actions​ ​are 
permissible​ ​because​ ​they​ ​fall​ ​within​ ​a​ ​caretaker’s​ ​responsibility​ ​to​ ​respond​ ​to​ ​a​ ​care 
recipient’s​ ​needs​ ​and​ ​abilities.  
I​ ​am​ ​not​ ​arguing​ ​that​ ​any​ ​and​ ​all​ ​actions​ ​taken​ ​by​ ​a​ ​caregiver​ ​are​ ​legitimate 
exercises​ ​of​ ​her​ ​power.​ ​Rather,​ ​I​ ​am​ ​arguing​ ​that​ ​when​ ​she​ ​anticipates,​ ​makes​ ​inferences 
and​ ​sometimes​ ​when​ ​she​ ​overrides​ ​expressed​ ​preferences,​ ​that​ ​those​ ​acts​ ​of​ ​care​ ​are​ ​not 
properly​ ​understood​ ​as​ ​​paternalistic​​ ​on​ ​a​ ​revised​ ​understanding​ ​of​ ​liberty—or​ ​at​ ​least​ ​if 
they​ ​are​ ​paternalistic,​ ​they​ ​are​ ​not​ ​​ipso​ ​facto​​ ​morally​ ​illegitimate.​ ​In​ ​fact,​ ​these​ ​acts​ ​of 
care​ ​may​ ​actually​ ​be​ ​needed​ ​for​ ​a​ ​caretaker​ ​to​ ​meaningfully​ ​provide​ ​opportunities​ ​for​ ​an 
individual​ ​to​ ​experience​ ​autonomy​ ​and​ ​exercise​ ​her​ ​liberty.  
 
2.3​ ​Theorizing​ ​Autonomy​ ​as​ ​a​ ​Fundamental​ ​Human​ ​Need 
Here,​ ​I​ ​construct​ ​a​ ​non-ideal​ ​conception​ ​of​ ​‘autonomy’​ ​as​ ​a​ ​fundamental​ ​human​ ​need.​ ​To 
do​ ​this,​ ​I​ ​first​ ​briefly​ ​discuss​ ​the​ ​concept​ ​of​ ​natural​ ​rights​ ​to​ ​provide​ ​some​ ​contrasting 
background​ ​to​ ​support​ ​my​ ​reasons​ ​for​ ​thinking​ ​that​ ​autonomy​ ​is​ ​better​ ​characterized​ ​as​ ​a 
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fundamental​ ​need.​ ​I​ ​explore​ ​whether​ ​it​ ​might​ ​also​ ​be​ ​helpful​ ​to​ ​theorize​ ​autonomy​ ​as​ ​a 
human​ ​capability​ ​in​ ​more​ ​detail​ ​in​ ​Chapter​ ​4.  
Natural​ ​rights​ ​exist​ ​independently​ ​of​ ​positive​ ​(or​ ​human​ ​made)​ ​legal​ ​systems. 
These​ ​types​ ​of​ ​rights​ ​are​ ​said​ ​to​ ​be​ ​written​ ​in​ ​the​ ​laws​ ​of​ ​nature​ ​and​ ​discoverable​ ​to 
humans​ ​through​ ​the​ ​use​ ​of​ ​reason.​ ​A​ ​Lockean​ ​account​ ​of​ ​natural​ ​rights​ ​includes​ ​the​ ​rights 
to​ ​life,​ ​liberty​ ​and​ ​property​ ​​(Locke​ ​1773)​.​ ​These​ ​rights​ ​are​ ​said​ ​to​ ​exist​ ​in​ ​the​ ​state​ ​of 
nature—in​ ​a​ ​state​ ​that​ ​is​ ​independent​ ​and​ ​prior​ ​to​ ​the​ ​establishment​ ​of​ ​government​ ​and 
whatever​ ​laws​ ​it​ ​might​ ​promulgate.​ ​Natural​ ​rights​ ​are​ ​derived​ ​from​ ​the​ ​‘natural​ ​law’—a 
set​ ​of​ ​universals​ ​that​ ​dictate​ ​the​ ​order​ ​of​ ​things​ ​in​ ​the​ ​natural​ ​world​ ​of​ ​which​ ​humans​ ​are 
a​ ​part.  
Natural​ ​law​ ​theory​ ​has​ ​historically​ ​been​ ​conceptualized​ ​alongside​ ​divine​ ​theories 
of​ ​law​ ​​(Aquinas​ ​[1265]​ ​1948)​.​ ​Divine​ ​theories​ ​of​ ​law​ ​assert​ ​that​ ​the​ ​highest​ ​order​ ​rules 
governing​ ​human​ ​conduct​ ​are​ ​ultimately​ ​predetermined​ ​and​ ​dictated​ ​by​ ​God.​ ​All​ ​other 
laws,​ ​in​ ​order​ ​to​ ​approximate​ ​what​ ​is​ ​just,​ ​must​ ​be​ ​made​ ​in​ ​accordance​ ​with​ ​these 
divine/eternal​ ​laws.​ ​Natural​ ​law​ ​is​ ​an​ ​intermediary​ ​set​ ​of​ ​rules​ ​between​ ​the​ ​laws​ ​God​ ​sets 
(divine​ ​law)​ ​and​ ​the​ ​laws​ ​men​ ​set​ ​for​ ​themselves​ ​through​ ​their​ ​governments​ ​(positive 
law).​ ​For​ ​Augustine,​ ​humans​ ​come​ ​to​ ​understand​ ​their​ ​natural​ ​rights​ ​through​ ​the​ ​use​ ​of 
reason,​ ​but​ ​the​ ​exercise​ ​of​ ​reason​ ​is​ ​made​ ​possible​ ​only​ ​through​ ​the​ ​divine​ ​light​ ​and​ ​grace 
of​ ​God​ ​​(Augustin​ ​et​ ​al.​ ​1994)​.​ ​At​ ​least​ ​for​ ​Augustine,​ ​positive​ ​(human)​ ​law​ ​must​ ​reflect 
the​ ​natural​ ​law​ ​if​ ​it​ ​is​ ​to​ ​approximate​ ​justice.  
Contemporarily,​ ​natural​ ​rights​ ​based​ ​frameworks​ ​have​ ​been​ ​used​ ​as​ ​a​ ​platform​ ​for 
theorizing​ ​about​ ​human​ ​rights​ ​​(Finnis​ ​2011)​.​ ​Donnelley​ ​​(1982)​​ ​notes​ ​that​ ​one​ ​reason​ ​for 
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this​ ​use​ ​can​ ​be​ ​found​ ​in​ ​the​ ​social​ ​significance​ ​that​ ​the​ ​term​ ​‘right’​ ​carries​ ​with​ ​it.​ ​‘Right’ 
connotes​ ​a​ ​sense​ ​of​ ​importance,​ ​truth​ ​and​ ​potential​ ​recognizability.​ ​He​ ​says,  
To​ ​have​ ​a​ ​right​ ​is,​ ​among​ ​other​ ​things,​ ​to​ ​have​ ​a​ ​valid​ ​claim.​ ​But​ ​there​ ​are 
numerous​ ​intervening​ ​steps​ ​between​ ​the​ ​claim​ ​and​ ​its​ ​realization​ ​which​ ​may 
preclude​ ​enjoyment​ ​of​ ​the​ ​right—justifiably​ ​or​ ​unjustifiably​ ​as​ ​the​ ​case​ ​may 
be—without​ ​canceling​ ​that​ ​right​ ​or​ ​implying​ ​that​ ​there​ ​is,​ ​or​ ​was,​ ​no​ ​right​ ​in​ ​the 
first​ ​place…natural​ ​rights​ ​theory​ ​is​ ​on​ ​principle​ ​compatible​ ​with​ ​virtually​ ​any 
plausible​ ​theory​ ​of​ ​rights,​ ​its​ ​distinguishing​ ​feature​ ​being​ ​instead​ ​the 
identification​ ​of​ ​human​ ​nature​ ​as​ ​the​ ​course​ ​of​ ​human​ ​rights​ ​​(Donnelly​ ​1982, 
395)​. 
 
Natural​ ​rights​ ​continue​ ​to​ ​exist​ ​even​ ​when​ ​they​ ​are​ ​not​ ​realized.​ ​A​ ​right​ ​might​ ​not​ ​be 
realized​ ​due​ ​to​ ​a​ ​lack​ ​of​ ​promulgation​ ​or​ ​a​ ​lack​ ​of​ ​opportunity.​ ​Just​ ​as​ ​​natural​ ​rights 
reflect​ ​moral​ ​claims​ ​that​ ​arise​ ​from​ ​our​ ​shared​ ​humanity​ ​and​ ​independently​ ​from​ ​our 
governments,​ ​​human​ ​rights​​ ​are​ ​similarly​ ​rooted​ ​moral​ ​claims,​ ​finding​ ​their​ ​legitimacy​ ​in 
our​ ​shared​ ​humanity,​ ​which​ ​transcends​ ​government(s).​ ​As​ ​Donnelly​ ​notes,​ ​“Human 
rights​ ​are​ ​equal​ ​and​ ​inalienable​ ​and​ ​hold​ ​without​ ​distinctions​ ​of​ ​any​ ​kind​ ​because​ ​they 
are​ ​based​ ​on​ ​human​ ​nature,​ ​which​ ​is​ ​likewise​ ​universal,​ ​equal​ ​and​ ​inalienable.​ ​A​ ​natural 
rights​ ​theory​ ​…​ ​preserves​ ​the​ ​essential​ ​universality​ ​of​ ​human​ ​rights”​ ​​(Donnelly​ ​1982, 
402)​.​ ​In​ ​other​ ​words,​ ​the​ ​universal​ ​and​ ​inalienable​ ​features​ ​of​ ​both​ ​natural​ ​and​ ​human 
rights​ ​based​ ​claims​ ​render​ ​them​ ​theoretically​ ​compatible​ ​with​ ​one​ ​another​ ​and​ ​mutually 
reinforcing. 
Both​ ​natural​ ​and​ ​human​ ​rights​ ​are​ ​rights​ ​​in​ ​rem.​ ​​These​ ​types​ ​of​ ​assertions​ ​make 
recognizable​ ​claims​ ​to​ ​some​ ​tangible​ ​​thing​—some​ ​​thing​​ ​that​ ​can​ ​be​ ​responded​ ​to, 
protected,​ ​ignored​ ​or​ ​violated.​ ​As​ ​Donnelley​ ​notes,​ ​rights​ ​​in​ ​rem​ ​​“hold​ ​in​ ​relation​ ​to​ ​all 
who​ ​come​ ​into​ ​a​ ​position​ ​to​ ​infringe​ ​the​ ​rights;​ ​i.e.​ ​they​ ​hold​ ​against​ ​the​ ​world​ ​at​ ​large. 
The​ ​human​ ​nature​ ​underlying​ ​natural​ ​rights​ ​is​ ​essentially​ ​a​ ​moral​ ​nature,​ ​which​ ​human 
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rights​ ​aim​ ​to​ ​protect”​ ​​(Donnelly​ ​1982,​ ​399)​.​ ​Because​ ​these​ ​rights​ ​can​ ​be​ ​held​ ​by​ ​any 
person​ ​in​ ​any​ ​context,​ ​they​ ​garnish​ ​an​ ​objective​ ​and​ ​universal​ ​quality.​ ​The​ ​‘right’​ ​is 
rooted​ ​in​ ​a​ ​person’s​ ​existence​ ​as​ ​a​ ​human​ ​being​ ​with​ ​moral​ ​worth​ ​and​ ​is​ ​thus​ ​capable​ ​of 
being​ ​asserted​ ​independently​ ​of​ ​socio-historical​ ​context.​ ​A​ ​violation​ ​of​ ​or​ ​refusal​ ​to 
recognize​ ​such​ ​a​ ​claim​ ​amounts​ ​not​ ​just​ ​to​ ​a​ ​violation​ ​of​ ​a​ ​social​ ​or​ ​legal​ ​norm/rule,​ ​but 
also​ ​a​ ​violation​ ​against​ ​another​ ​person​ ​that​ ​denigrates​ ​their​ ​moral​ ​value​ ​as​ ​a​ ​human 
being.​ ​In​ ​contrast,​ ​the​ ​principle​ ​of​ ​autonomy​ ​at​ ​law​ ​tracks​ ​a​ ​specific​ ​right​ ​to​ ​do,​ ​engage​ ​in 
or​ ​be​ ​free​ ​from​ ​some​ ​action​ ​as​ ​codified​ ​by​ ​a​ ​particular​ ​statutory,​ ​common​ ​law​ ​principle 
or​ ​constitutional​ ​rule​ ​at​ ​least​ ​within​ ​the​ ​United​ ​States​ ​legal​ ​system.  
When​ ​we​ ​think​ ​about​ ​​real​​ ​non-idealized​ ​autonomy​ ​and​ ​what​ ​it​ ​is 
phenomenologically​ ​​like​ ​​for​ ​diverse​ ​people​ ​situated​ ​in​ ​relation​ ​to​ ​one​ ​another,​ ​the 
description​ ​of​ ​autonomy​ ​as​ ​a​ ​‘right’​ ​misses​ ​the​ ​particularity​ ​of​ ​an​ ​individual’s​ ​capacities 
to​ ​experience​ ​it​ ​with​ ​respect​ ​to​ ​her​ ​unique​ ​abilities,​ ​vulnerabilities,​ ​and​ ​dependencies. 
Instead,​ ​I​ ​think​ ​we​ ​should​ ​reconsider​ ​autonomy,​ ​not​ ​as​ ​a​ ​principle​ ​that​ ​maps​ ​onto​ ​an 
abstract​ ​thing​ ​or​ ​a​ ​particular​ ​rule,​ ​but​ ​as​ ​a​ ​feeling​ ​or​ ​an​ ​experience.  
In​ ​discourse​ ​around​ ​abortion,​ ​medical​ ​care,​ ​end​ ​of​ ​life​ ​care,​ ​etc.​ ​women,​ ​patients 
and​ ​people​ ​who​ ​are​ ​terminally​ ​ill​ ​are​ ​claimed​ ​to​ ​assert​ ​a​ ​‘right​ ​to​ ​autonomy’—a​ ​right​ ​to 
decide​ ​or​ ​to​ ​determine​ ​what​ ​happens​ ​to​ ​their​ ​bodies.​ ​It​ ​is​ ​not​ ​surprising​ ​then​ ​that 
autonomy​ ​is​ ​often​ ​communicated​ ​and​ ​thought​ ​of​ ​as​ ​a​ ​natural​ ​‘right’​ ​derivative​ ​of​ ​a 
full-ownership​ ​claim​ ​to​ ​the​ ​body.​ ​But,​ ​I​ ​think​ ​these​ ​sorts​ ​of​ ​autonomous​ ​assertions​ ​are 
actually​ ​expressions​ ​and​ ​assertions​ ​of​ ​needs​ ​rather​ ​than​ ​rights.​ ​We​ ​express​ ​a​ ​need​ ​to 
exercise​ ​control​ ​over​ ​what​ ​happens​ ​to​ ​our​ ​bodies​ ​in​ ​‘rights’​ ​language​ ​when​ ​we 
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communicate​ ​that​ ​need​ ​to​ ​others​ ​in​ ​political​ ​and​ ​legal​ ​contexts.​ ​Autonomous​ ​experiences 
can,​ ​but​ ​need​ ​not​ ​be,​ ​directed​ ​towards​ ​political​ ​or​ ​legal​ ​subjects.​ ​The​ ​political​ ​and​ ​legal 
concept​ ​of​ ​a​ ​‘right’​ ​may​ ​inform​ ​the​ ​manner​ ​by​ ​which​ ​we​ ​express​ ​or​ ​communicate​ ​our 
need​ ​for​ ​autonomy,​ ​but​ ​the​ ​need​ ​for​ ​autonomous​ ​experiences​ ​is​ ​conceptually​ ​dynamic​ ​in 
a​ ​way​ ​that​ ​static​ ​‘rights’​ ​based​ ​discourse​ ​does​ ​not​ ​capture.  
To​ ​illustrate,​ ​it​ ​might​ ​be​ ​helpful​ ​to​ ​consider​ ​autonomy​ ​in​ ​the​ ​context​ ​of 
self-defense.​ ​One​ ​might​ ​object​ ​that​ ​the​ ​right​ ​to​ ​‘self-defense’​ ​supports​ ​conceptualizing 
autonomy​ ​as​ ​a​ ​natural​ ​right​ ​since​ ​the​ ​law​ ​recognizes​ ​the​ ​reasonable​ ​use​ ​of​ ​force​ ​against 
an​ ​attacker​ ​to​ ​defend​ ​one’s​ ​self/body​ ​where​ ​safe​ ​retreat​ ​is​ ​not​ ​possible.​ ​Yet,​ ​the​ ​legal​ ​rule 
that​ ​permits​ ​self​ ​defense​ ​is​ ​a​ ​responsive​ ​rule—it​ ​reflects​ ​the​ ​fact​ ​that​ ​humans​ ​may​ ​and​ ​do 
act​ ​from​ ​a​ ​fundamental​ ​biological​ ​need​ ​to​ ​defend​ ​the​ ​body/self​ ​against​ ​attack.​ ​It​ ​is​ ​this 
fundamental/biological​ ​feature​ ​of​ ​the​ ​‘defense’​ ​that​ ​renders​ ​such​ ​an​ ​autonomous​ ​action 
morally​ ​inculpable—the​ ​act​ ​was​ ​necessary​ ​because​ ​the​ ​person​ ​needed​ ​to​ ​defend 
themselves.​ ​When​ ​attacked,​ ​we​ ​don't​ ​stop​ ​to​ ​reason​ ​about​ ​whether​ ​we​ ​a​ ​have​ ​a​ ​​right​​ ​to 
defend​ ​ourselves.​ ​We​ ​experience​ ​an​ ​opportunity​ ​to​ ​realize​ ​our​ ​autonomy​ ​and​ ​then 
express​ ​it​ ​somehow.  
Moreover,​ ​the​ ​U.S.​ ​legal​ ​system​ ​treats​ ​the​ ​use​ ​of​ ​force​ ​in​ ​self-defense​ ​as​ ​an 
affirmative​ ​​defense​​ ​to​ ​harming​ ​an​ ​attacker,​ ​not​ ​as​ ​an​ ​affirmative​ ​right​ ​to​ ​be​ ​exercised 
against​ ​anyone​ ​at​ ​anytime.​ ​The​ ​right​ ​to​ ​self​ ​defense​ ​is​ ​grounded​ ​in​ ​the​ ​human​ ​need​ ​to 
protect​ ​one’s​ ​self​ ​against​ ​imminent​ ​harm.​ ​Similarly,​ ​the​ ​‘right​ ​to​ ​autonomy’​ ​may​ ​be 
conceptually​ ​grounded​ ​in​ ​the​ ​experiential​ ​need​ ​to​ ​assert​ ​one’s​ ​will​ ​or​ ​to​ ​exercise​ ​some 
control​ ​over​ ​one’s​ ​circumstances.​ ​From​ ​a​ ​theoretical​ ​standpoint,​ ​treating​ ​autonomy​ ​as​ ​a 
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‘right’​ ​as​ ​though​ ​it​ ​pertains​ ​to​ ​individuals​ ​universally​ ​and​ ​in​ ​the​ ​same​ ​ways,​ ​misses​ ​how 
particularized​ ​the​ ​experience​ ​of​ ​autonomy​ ​is​ ​for​ ​each​ ​individual.​ ​Need,​ ​on​ ​the​ ​other​ ​hand, 
captures​ ​the​ ​element​ ​of​ ​universality​ ​(in​ ​that​ ​it​ ​is​ ​a​ ​shared​ ​human​ ​experience)​ ​while 
preserving​ ​the​ ​individuality​ ​of​ ​its​ ​manifestations​ ​in​ ​people’s​ ​lives. 
Another​ ​reason​ ​why​ ​I​ ​depart​ ​from​ ​the​ ​description​ ​of​ ​autonomy​ ​as​ ​a​ ​natural​ ​right​ ​is 
because​ ​the​ ​natural​ ​rights​ ​tradition​ ​relies​ ​on​ ​rationality​ ​for​ ​moral​ ​understanding.​ ​Recall 
that​ ​for​ ​natural​ ​rights​ ​based​ ​theories,​ ​we​ ​come​ ​to​ ​know​ ​what​ ​our​ ​natural​ ​rights​ ​are 
through​ ​reason.​ ​Yet,​ ​as​ ​discussed,​ ​assertions​ ​of​ ​autonomy​ ​need​ ​not​ ​be​ ​the​ ​product​ ​of 
reasoning​ ​or​ ​informed​ ​by​ ​an​ ​understanding​ ​of​ ​rights​ ​at​ ​all.​ ​In​ ​fact,​ ​a​ ​person​ ​need​ ​not​ ​have 
the​ ​notion​ ​of​ ​autonomy​ ​in​ ​order​ ​to​ ​experience​ ​it.​ ​A​ ​child​ ​can​ ​experience​ ​autonomy 
without​ ​the​ ​concept​ ​of​ ​a​ ​‘right’​ ​or​ ​the​ ​capacity​ ​to​ ​reason​ ​about​ ​what​ ​actions​ ​are 
permissible​ ​given​ ​the​ ​natural​ ​law.​ ​She​ ​can​ ​act​ ​autonomously​ ​regardless​ ​of​ ​whether​ ​she​ ​is 
aware​ ​that​ ​there​ ​are​ ​laws​ ​that​ ​give​ ​her​ ​permission​ ​to​ ​do​ ​so.   18
It​ ​may​ ​seem​ ​strange​ ​to​ ​conceptualize​ ​autonomy​ ​as​ ​experiential​ ​in​ ​the​ ​way​ ​I’ve 
done​ ​here,​ ​but,​ ​recall​ ​that​ ​my​ ​interest​ ​is​ ​in​ ​making​ ​room​ ​for​ ​reconsidering​ ​what​ ​it​ ​means 
to​ ​value​ ​self-determination​ ​in​ ​persons​ ​whose​ ​circumstances​ ​are​ ​not​ ​reflected​ ​by 
traditional​ ​assumptions​ ​about​ ​agents​ ​in​ ​natural​ ​rights​ ​and​ ​libertarian​ ​traditions. 
 
2.4​ ​Conclusion 
In​ ​this​ ​chapter,​ ​I​ ​discussed​ ​the​ ​topics​ ​of​ ​needs,​ ​responsibility,​ ​and​ ​fairness​ ​to​ ​set​ ​up​ ​a 
discussion​ ​of​ ​the​ ​ethical​ ​expectations​ ​and​ ​moral​ ​responsibilities​ ​generated​ ​by​ ​care 
18​ ​Although​ ​I​ ​think​ ​autonomy​ ​is​ ​better​ ​characterized​ ​as​ ​a​ ​need,​ ​I​ ​don’t​ ​think​ ​this​ ​precludes​ ​it​ ​from​ ​also 
being​ ​theorized​ ​as​ ​a​ ​capability.  
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relationships.​ ​I​ ​provided​ ​this​ ​discussion​ ​to​ ​contextualize​ ​the​ ​expectations​ ​of​ ​care​ ​in 
guardianships,​ ​specifically.  
To​ ​sum​ ​up,​ ​caring​ ​involves​ ​being​ ​attentive​ ​and​ ​responding​ ​to​ ​fundamental​ ​needs 
in​ ​a​ ​mature​ ​and​ ​competent​ ​manner.​ ​It​ ​does​ ​not​ ​involve​ ​altruism.​ ​So​ ​caretakers,​ ​including 
guardians,​ ​need​ ​not​ ​feel​ ​a​ ​particular​ ​emotion​ ​such​ ​as​ ​love​ ​for​ ​those​ ​in​ ​their​ ​care.​ ​I​ ​do 
think,​ ​however,​ ​that​ ​competent​ ​care​ ​may​ ​involve​ ​having​ ​a​ ​set​ ​of​ ​dispositions​ ​that 
facilitate​ ​the​ ​skills​ ​needed​ ​for​ ​providing​ ​care​ ​well.  
Considering​ ​that​ ​care​ ​relationships​ ​primarily​ ​involve​ ​responding​ ​to​ ​fundamental 
needs,​ ​I​ ​think​ ​it​ ​is​ ​helpful​ ​to​ ​treat​ ​‘autonomy’​ ​(in​ ​non-ideal​ ​terms)​ ​as​ ​one​ ​such​ ​need. 
Self-determination​ ​and​ ​the​ ​assertion​ ​of​ ​preferences​ ​is​ ​an​ ​integral​ ​part​ ​of​ ​human​ ​life​ ​and​ ​is 
necessary​ ​for​ ​survival​ ​and​ ​agency.​ ​As​ ​a​ ​fundamental​ ​normative​ ​need,​ ​it​ ​carries​ ​a​ ​moral 
obligation​ ​to​ ​respond​ ​and​ ​ought​ ​to​ ​be​ ​fostered​ ​in​ ​relationships​ ​of​ ​care.​ ​Responding​ ​to​ ​this 
need​ ​well​ ​means​ ​that​ ​caregivers,​ ​including​ ​guardians,​ ​should​ ​develop​ ​a​ ​strong​ ​familiarity 
with​ ​the​ ​needs​ ​and​ ​preferences​ ​of​ ​the​ ​person​ ​in​ ​their​ ​care​ ​and​ ​make​ ​positive​ ​efforts 
towards​ ​providing​ ​safe​ ​opportunities​ ​for​ ​the​ ​exercise​ ​and​ ​experience​ ​of​ ​autonomy. 
In​ ​this​ ​chapter​ ​I​ ​also​ ​took​ ​up​ ​the​ ​problem​ ​of​ ​paternalism​ ​with​ ​respect​ ​to​ ​a 
caretaker’s​ ​anticipating​ ​and​ ​inferring​ ​needs.​ ​I​ ​argued​ ​that​ ​these​ ​acts​ ​of​ ​care​ ​are​ ​not 
necessarily​​ ​paternalistic​ ​because​ ​they​ ​may​ ​be​ ​encompassed​ ​by​ ​a​ ​caretaker’s 
responsibility​ ​to​ ​provide​ ​competent​ ​care.​ ​Prioritizing​ ​needs​ ​may​ ​mean​ ​that​ ​sometimes 
caregivers​ ​override​ ​the​ ​cared-for’s​ ​expressed​ ​interests​ ​and/or​ ​interfere​ ​with​ ​the 
individual’s​ ​freedom​ ​so​ ​that​ ​some​ ​other​ ​fundamental​ ​need​ ​can​ ​be​ ​met.  
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Thinking​ ​of​ ​autonomy​ ​as​ ​a​ ​fundamental​ ​need​ ​might​ ​also​ ​help​ ​guardians​ ​morally 
perceive​ ​their​ ​responsibilities​ ​to​ ​respond​ ​to​ ​it​ ​as​ ​on​ ​par​ ​with​ ​their​ ​responsibility​ ​to 
respond​ ​to​ ​other​ ​needs​ ​like​ ​an​ ​individual’s​ ​hunger,​ ​thirst,​ ​or​ ​medical​ ​needs.​ ​Supposing 
my​ ​argument​ ​is​ ​rejected​ ​on​ ​the​ ​grounds​ ​that​ ​these​ ​actions​ ​are​ ​inevitably​ ​paternalistic,​ ​acts 
of​ ​inferring​ ​or​ ​anticipating​ ​needs​ ​should​ ​not​ ​automatically​ ​be​ ​treated​ ​as​ ​illegitimate 
exercises​ ​of​ ​power.  
To​ ​ground​ ​the​ ​ethical​ ​claims​ ​behind​ ​the​ ​elements​ ​of​ ​care​ ​discussed​ ​in​ ​this​ ​chapter, 
Stephanie​ ​Collins​ ​urges​ ​that​ ​we​ ​need​ ​“to​ ​assess​ ​its​ ​real-world​ ​upshots​ ​for​ ​specific​ ​agents 
and​ ​systems”​ ​​(S.​ ​Collins​ ​2015,​ ​9)​.​ ​Though​ ​a​ ​full​ ​accounting​ ​of​ ​these​ ​responsibilities​ ​is 
beyond​ ​the​ ​scope​ ​of​ ​this​ ​project,​ ​in​ ​the​ ​next​ ​chapter​ ​I​ ​consider​ ​one​ ​upshot,​ ​that​ ​of​ ​legal 
guardianships.  
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Chapter​ ​3:​ ​Legal​ ​Guardianships​ ​as​ ​Relationships​ ​of​ ​Care:  
Responding​ ​to​ ​the​ ​Need​ ​for​ ​Autonomy 
In​ ​2011,​ ​a​ ​best​ ​guess​ ​estimate​ ​of​ ​the​ ​number​ ​of​ ​active​ ​guardianships​ ​in​ ​the​ ​United​ ​States 
came​ ​in​ ​around​ ​1.5​ ​million​ ​with​ ​a​ ​wide​ ​range​ ​for​ ​variation—from​ ​less​ ​than​ ​1​ ​million​ ​to 
over​ ​3​ ​million​ ​cases​ ​​(Uekert​ ​and​ ​Van​ ​Duizend​ ​2011;​ ​Boxx​ ​and​ ​Hammond​ ​2012)​.​ ​Boxx 
and​ ​Hammond​ ​argue​ ​that​ ​such​ ​variability​ ​“illustrates​ ​the​ ​inability​ ​of​ ​state​ ​courts​ ​to 
monitor​ ​guardianships​ ​with​ ​any​ ​thoroughness”​ ​​(2012,​ ​1210​ ​–​ ​1211)​.​ ​This​ ​lack​ ​of 
thoroughness​ ​may​ ​be,​ ​in​ ​part,​ ​due​ ​to​ ​many​ ​states’​ ​failure​ ​to​ ​adopt​ ​nation-wide​ ​standards 
recommended​ ​by​ ​private​ ​organizations​ ​such​ ​as​ ​ARC.​ ​It​ ​may​ ​also​ ​be​ ​due​ ​to​ ​a​ ​lack​ ​of​ ​court 
supervision​ ​resources.​ ​Confusion​ ​about​ ​how​ ​to​ ​enforce​ ​a​ ​state’s​ ​existing​ ​statutory 
guidelines​ ​as​ ​well​ ​as​ ​whether​ ​and​ ​how​ ​to​ ​apply​ ​those​ ​standards​ ​to​ ​professional​ ​and 
nonprofessional​ ​guardians​ ​has​ ​also​ ​made​ ​it​ ​challenging​ ​for​ ​courts​ ​to​ ​monitor 
guardianships​ ​and​ ​to​ ​enforce​ ​existing​ ​standards​ ​consistently​ ​​(Boxx​ ​and​ ​Hammond​ ​2012)​. 
These​ ​problems​ ​are​ ​compounded​ ​by​ ​the​ ​fact​ ​that,​ ​in​ ​terms​ ​of​ ​practice,​ ​guardians​ ​may​ ​lack 
an​ ​appropriate​ ​conception​ ​of​ ​autonomy​ ​from​ ​which​ ​to​ ​respect​ ​a​ ​ward’s​ ​need​ ​to​ ​make 
decisions.  
This​ ​chapter​ ​examines​ ​the​ ​historical​ ​and​ ​legal​ ​development​ ​of​ ​guardianships​ ​in 
order​ ​to​ ​set​ ​up​ ​and​ ​challenge​ ​the​ ​discursive​ ​and​ ​philosophical​ ​framing​ ​of​ ​a​ ​central​ ​ethical 
and​ ​legal​ ​tension​ ​in​ ​guardianships:​ ​the​ ​tension​ ​that​ ​occurs​ ​when​ ​an​ ​individual’s 
‘autonomy’​ ​is​ ​at​ ​odds​ ​with​ ​another’s​ ​‘paternalistic’​ ​actions.​ ​This​ ​work​ ​does​ ​not​ ​attempt 
to​ ​respond​ ​to​ ​the​ ​varied​ ​challenges​ ​posed​ ​by​ ​guardianships​ ​in​ ​the​ ​United​ ​States,​ ​but​ ​it 
does​ ​aim​ ​to​ ​bring​ ​more​ ​clarity​ ​to​ ​the​ ​importance​ ​of​ ​valuing​ ​and​ ​respecting​ ​autonomy​ ​in 
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guardianship​ ​practice.​ ​By​ ​initiating​ ​a​ ​non-ideal,​ ​needs-based​ ​account​ ​of​ ​autonomy​ ​that​ ​is 
both​ ​philosophical​ ​and​ ​practical,​ ​I​ ​aim​ ​to​ ​invite​ ​further​ ​discussion​ ​and​ ​thought​ ​about​ ​what 
it​ ​means​ ​for​ ​diverse​ ​people​ ​to​ ​practice​ ​autonomy​ ​in​ ​relationships​ ​of​ ​care.​ ​By 
conceptualizing​ ​autonomy​ ​as​ ​an​ ​experience​ ​and​ ​a​ ​need,​ ​guardians​ ​may​ ​be​ ​better 
positioned​ ​to​ ​communicate​ ​and​ ​reconsider​ ​the​ ​means​ ​for​ ​its​ ​cultivation. 
In​ ​this​ ​chapter​ ​I​ ​discuss​ ​the​ ​nature​ ​of​ ​legal​ ​guardianships​ ​and​ ​provide​ ​a​ ​very​ ​brief 
survey​ ​of​ ​the​ ​historical​ ​trajectory​ ​of​ ​guardianship​ ​law​ ​in​ ​a​ ​Western​ ​tradition​ ​by​ ​focusing 
specifically​ ​on​ ​Roman,​ ​English,​ ​and​ ​American​ ​contexts.​ ​I​ ​argue​ ​that​ ​our​ ​contemporary 
framing​ ​of​ ​the​ ​“central”​ ​ethical/political/philosophical​ ​problem​ ​in​ ​guardianships—as​ ​one 
involving​ ​the​ ​​competing​ ​​values​ ​of​ ​autonomy​ ​and​ ​paternalism—fails​ ​to​ ​grasp​ ​the 
interdependent​ ​and​ ​relational​ ​qualities​ ​involved​ ​in​ ​the​ ​experience​ ​of​ ​autonomous​ ​action. 
Ultimately,​ ​I​ ​argue​ ​that​ ​theorizing​ ​the​ ​need​ ​for​ ​autonomy​ ​from​ ​a​ ​phenomenological 
perspective​ ​could​ ​help​ ​clarify​ ​the​ ​objectives​ ​of​ ​legal​ ​guardianships​ ​qua​ ​relationships​ ​of 
care​ ​by​ ​providing​ ​a​ ​better​ ​conceptual​ ​fit​ ​between​ ​the​ ​notion​ ​of​ ​autonomy​ ​and​ ​the 
responsibilities​ ​of​ ​care​ ​established​ ​by​ ​law.  
 
3.1​ ​What​ ​are​ ​Legal​ ​Guardianships?  
A​ ​legal​ ​guardianship​ ​is​ ​formed​ ​as​ ​the​ ​result​ ​of​ ​a​ ​legal​ ​proceeding​ ​in​ ​which​ ​a​ ​civil​ ​court 
appoints​ ​a​ ​person​ ​(the​ ​guardian)​ ​to​ ​act​ ​as​ ​“a​ ​decision​ ​maker”​ ​for​ ​someone​ ​else​ ​(the 
protected​ ​person​ ​or​ ​ward). ​ ​Depending​ ​on​ ​state​ ​laws,​ ​the​ ​petitioner​ ​(the​ ​person​ ​initiating 19
19​ ​Alternatively,​ ​“An​ ​individual​ ​or​ ​organization​ ​named​ ​by​ ​order​ ​of​ ​the​ ​court​ ​to​ ​exercise​ ​any​ ​or​ ​all​ ​powers 
and​ ​rights​ ​over​ ​the​ ​person​ ​and/or​ ​the​ ​estate​ ​of​ ​an​ ​individual.​ ​The​ ​term​ ​includes​ ​conservators​ ​and​ ​certified 
private​ ​or​ ​public​ ​fiduciaries.​ ​All​ ​guardians​ ​are​ ​accountable​ ​to​ ​the​ ​court”​ ​​(“NGA​ ​-​ ​National​ ​Guardianship 
Association,​ ​Inc”​ ​2017)​.​ ​See​ ​also​ ​​(Chief​ ​Judges​ ​2003,​ ​2)​.  
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the​ ​legal​ ​proceedings)​ ​must​ ​demonstrate​ ​through​ ​clear​ ​and​ ​convincing​ ​evidence​ ​that​ ​the 
person​ ​under​ ​consideration​ ​is​ ​“unable​ ​to​ ​make​ ​necessary​ ​decisions​ ​on​ ​his​ ​or​ ​her​ ​own 
behalf”​ ​​(Chief​ ​Judges​ ​2003,​ ​2)​.​ ​The​ ​clear​ ​and​ ​convincing​ ​standard​ ​represents​ ​a​ ​greater 
civil​ ​burden​ ​of​ ​proof​ ​than​ ​a​ ​mere​ ​“preponderance​ ​of​ ​the​ ​evidence.”​ ​Clear​ ​and​ ​convincing 
evidence​ ​is​ ​evidence​ ​that​ ​is​ ​not​ ​necessarily​ ​conclusive​ ​but​ ​which​ ​leaves​ ​little​ ​room​ ​for 
doubt​ ​about​ ​the​ ​matter​ ​under​ ​dispute.​ ​If​ ​the​ ​court​ ​finds​ ​that​ ​the​ ​petitioner​ ​has​ ​met​ ​the 
burden​ ​of​ ​proof​ ​and​ ​makes​ ​a​ ​finding​ ​that​ ​by​ ​clear​ ​and​ ​convincing​ ​evidence​ ​the​ ​person 
under​ ​consideration​ ​is​ ​in​ ​fact​ ​incapacitated,​ ​a​ ​guardianship​ ​will​ ​be​ ​established​ ​between​ ​a 
guardian​ ​(who​ ​may​ ​or​ ​may​ ​not​ ​be​ ​the​ ​petitioner)​ ​and​ ​the​ ​ward​ ​(the​ ​‘incapacitated’ 
person).  
 
3.1.1​ ​How​ ​is​ ​a​ ​ward’s​ ​‘incapacity’​ ​determined?  
‘Incapacity’​ ​generally​ ​means​ ​that​ ​the​ ​protected​ ​person​ ​has​ ​been​ ​shown​ ​to​ ​be​ ​“unable​ ​to 
make​ ​responsible​ ​decisions,​ ​and​ ​is​ ​also​ ​unable​ ​to​ ​meet​ ​his​ ​or​ ​her​ ​needs”​ ​​(Chief​ ​Judges 
2003,​ ​2)​.​ ​According​ ​to​ ​Section​ ​102(5)​ ​of​ ​the​ ​Uniform​ ​Guardianship​ ​and​ ​Protective 
Persons​ ​Act​ ​(hereinafter,​ ​UGPPA),​ ​an​ ​incapacitated​ ​person​ ​is​ ​an​ ​individual​ ​who​ ​is 
“unable​ ​to​ ​receive​ ​and​ ​evaluate​ ​information​ ​or​ ​make​ ​or​ ​communicate​ ​decisions​ ​to​ ​such 
an​ ​extent​ ​that​ ​the​ ​individual​ ​lacks​ ​the​ ​ability​ ​to​ ​meet​ ​essential​ ​requirements​ ​for​ ​physical 
health,​ ​safety,​ ​or​ ​self-care,​ ​even​ ​with​ ​appropriate​ ​technological​ ​assistance”​ ​​(​Uniform 
Guardianship​ ​and​ ​Protective​ ​Proceedings​ ​Act​​ ​2016)​.​ ​According​ ​to​ ​Black’s​ ​law 
dictionary​ ​and​ ​the​ ​National​ ​Guardianship​ ​Association,​ ​the​ ​term​ ​‘incapacitated’​ ​means: 
“that​ ​a​ ​person​ ​cannot​ ​perform​ ​their​ ​usual​ ​functions​ ​or​ ​duties​ ​due​ ​to​ ​a​ ​mental​ ​or​ ​physical 
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disability”​ ​​(“Incapacitated​ ​(Black’s​ ​Law​ ​Dictionary)”​ ​2013)​. ​ ​For​ ​a​ ​more​ ​specific 20
example,​ ​consider​ ​Minnesota’s​ ​statutory​ ​definition​ ​of​ ​an​ ​incapacitated​ ​person:  
An​ ​individual​ ​who,​ ​for​ ​reasons​ ​other​ ​than​ ​being​ ​a​ ​minor,​ ​is​ ​impaired​ ​to​ ​the​ ​extent​ ​of 
lacking​ ​sufficient​ ​understanding​ ​or​ ​capacity​ ​to​ ​make​ ​or​ ​communicate​ ​responsible 
personal​ ​decisions,​ ​and​ ​who​ ​has​ ​demonstrated​ ​deficits​ ​in​ ​behavior​ ​which​ ​evidence​ ​an 
inability​ ​to​ ​meet​ ​personal​ ​needs​ ​for​ ​medical​ ​care,​ ​nutrition,​ ​clothing,​ ​shelter,​ ​or​ ​safety, 
even​ ​with​ ​appropriate​ ​technological​ ​assistance​ ​​(​Uniform​ ​Guardianship​ ​and​ ​Protective 
Proceedings​ ​Act​​ ​2016)​.  
21
 
The​ ​MN​ ​statute​ ​notes​ ​that​ ​a​ ​person​ ​must​ ​be​ ​incapable​ ​of​ ​making​ ​or​ ​communicating 
‘responsible’​ ​personal​ ​decisions,​ ​but​ ​there​ ​is​ ​no​ ​single​ ​definition​ ​of​ ​‘responsible’ 
associated​ ​with​ ​this​ ​standard.​ ​Generally,​ ​responsibility​ ​and​ ​reasonableness​ ​are​ ​normative 
standards​ ​used​ ​by​ ​a​ ​court​ ​to​ ​assess​ ​capacity.​ ​Such​ ​an​ ​inquiry​ ​requires​ ​an​ ​assessment​ ​of 
several​ ​factors.​ ​In​ ​Minnesota,​ ​determining​ ​incapacity​ ​requires​ ​an​ ​examination​ ​of​ ​the 
individual’s​ ​“impairment,​ ​functional​ ​capacity,​ ​and​ ​decisional​ ​capacity”​ ​​(Chief​ ​Judges 
2003,​ ​12–13)​.  
Impairment​ ​rests​ ​on​ ​an​ ​assessment​ ​of​ ​the​ ​individual’s​ ​“diagnosed​ ​disability​ ​or 
medical​ ​condition,​ ​which​ ​may​ ​affect​ ​the​ ​person’s​ ​decision-making​ ​skills”​ ​​(Chief​ ​Judges 
2003,​ ​12)​.​ ​Functional​ ​capacities​ ​refer​ ​to​ ​how​ ​well​ ​an​ ​individual​ ​is​ ​able​ ​to​ ​meet​ ​her​ ​own 
needs,​ ​which​ ​requires​ ​an​ ​assessment​ ​of​ ​whether​ ​the​ ​individual’s​ ​behavior​ ​indicates​ ​that 
she​ ​can​ ​effectively​ ​meet​ ​those​ ​needs.​ ​Decisional​ ​capacities​ ​refer​ ​to​ ​a​ ​person’s​ ​“ability​ ​to 
understand,​ ​make,​ ​and​ ​communicate​ ​responsible​ ​personal​ ​decisions​ ​to​ ​make​ ​sure​ ​his​ ​or 
her​ ​needs​ ​are​ ​met”​ ​​(Chief​ ​Judges​ ​2003,​ ​12)​.​ ​Decisional​ ​capacities​ ​assessments​ ​may 
involve​ ​asking​ ​the​ ​following:​ ​“Is​ ​the​ ​person​ ​aware​ ​of​ ​an​ ​unmet​ ​need​ ​or​ ​inability​ ​in 
managing​ ​personal​ ​needs?​ ​Is​ ​the​ ​person​ ​aware​ ​of​ ​alternatives​ ​available​ ​to​ ​meet​ ​these 
20​ ​See​ ​also​ ​‘incapacitated’​ ​​(​Uniform​ ​Guardianship​ ​and​ ​Protective​ ​Proceedings​ ​Act​​ ​2016) 
21​ ​Guardianships​ ​may​ ​be​ ​appointed​ ​for​ ​non-emancipated​ ​minors​ ​in​ ​other​ ​states. 
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needs?​ ​Is​ ​the​ ​person​ ​able​ ​to​ ​express​ ​a​ ​choice?​ ​Does​ ​the​ ​person​ ​understand​ ​and​ ​appreciate 
the​ ​choice​ ​made,​ ​and​ ​the​ ​risks​ ​and​ ​the​ ​benefits?”​(Chief​ ​Judges​ ​2003,​ ​12–13)​. 
Assessments​ ​include​ ​evaluating​ ​the​ ​medical,​ ​behavioral​ ​and​ ​social​ ​histories​ ​(including 
present​ ​abilities),​ ​daily​ ​activities,​ ​and​ ​intelligence​ ​testing.​ ​The​ ​criteria​ ​and​ ​methods​ ​of 
assessment​ ​for​ ​determining​ ​“competency”,​ ​however,​ ​remain​ ​“controversial”​ ​​(Chief 
Judges​ ​2003,​ ​12–13)​.  
Because​ ​significant​ ​rights​ ​and​ ​freedoms​ ​are​ ​being​ ​restricted,​ ​courts​ ​look​ ​at​ ​a 
variety​ ​of​ ​criteria​ ​prior​ ​to​ ​the​ ​establishment​ ​of​ ​a​ ​guardianship.​ ​The​ ​private​ ​organization 
ARC​ ​has​ ​recommended​ ​national​ ​guidelines​ ​which​ ​advise​ ​that​ ​there​ ​must​ ​be​ ​​no​ ​less 
restrictive​ ​means​ ​​of​ ​assisting​ ​the​ ​individual​ ​before​ ​a​ ​guardianship​ ​is​ ​established.​ ​Because 
guardianship​ ​is​ ​largely​ ​determined​ ​by​ ​state​ ​law,​ ​it​ ​is​ ​helpful​ ​to​ ​consider​ ​states​ ​which​ ​have 
adopted​ ​these​ ​national​ ​guidelines.​ ​Specifically,​ ​courts​ ​in​ ​Minnesota​ ​must​ ​find​ ​that:​ ​“there 
is​ ​no​ ​appropriate​ ​alternative​ ​which​ ​exists​ ​which​ ​is​ ​less​ ​restrictive​ ​of​ ​the​ ​person's​ ​civil 
rights​ ​and​ ​liberties,​ ​and,​ ​that​ ​the​ ​person​ ​chosen​ ​to​ ​act​ ​as​ ​guardian​ ​or​ ​conservator​ ​is​ ​in​ ​the 
best​ ​interests​ ​of​ ​the​ ​proposed​ ​ward​ ​or​ ​protected​ ​person”​ ​​(Chief​ ​Judges​ ​2003,​ ​12)​.​ ​The 
rationale​ ​for​ ​the​ ​least​ ​restrictive​ ​method​ ​is​ ​that​ ​the​ ​values​ ​of​ ​‘independence,​ ​respect,​ ​and 
equality’​ ​are​ ​important​ ​for​ ​everyone​ ​and​ ​are​ ​necessary​ ​for​ ​concepts​ ​like​ ​autonomy​ ​and 
self​ ​determination​ ​to​ ​be​ ​realized.​ ​Thus,​ ​before​ ​the​ ​right​ ​to​ ​make​ ​civil​ ​and​ ​legal​ ​decisions 
can​ ​be​ ​taken​ ​away,​ ​a​ ​court​ ​must​ ​be​ ​sure​ ​that​ ​there​ ​are​ ​no​ ​other​ ​less​ ​restrictive​ ​means 
available​ ​to​ ​assist​ ​the​ ​individual​ ​in​ ​managing​ ​their​ ​affairs​ ​​(Jasper​ ​2008)​.​ ​Whether 
national​ ​recommendations​ ​for​ ​guardianship​ ​standards​ ​are​ ​adopted,​ ​however,​ ​remains​ ​a 
state​ ​prerogative. 
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 3.1.2​ ​What​ ​types​ ​of​ ​power​ ​can​ ​a​ ​guardian​ ​be​ ​granted​ ​over​ ​a​ ​ward?  
Depending​ ​on​ ​state​ ​laws,​ ​the​ ​establishment​ ​of​ ​a​ ​guardianship​ ​grants​ ​the​ ​guardian​ ​either 
plenary​ ​or​ ​limited​ ​decision​ ​making​ ​powers​ ​​(Chief​ ​Judges​ ​2003)​.​ ​An​ ​award​ ​of​ ​plenary 
powers​ ​means​ ​that​ ​a​ ​guardian​ ​has​ ​complete​ ​decision-making​ ​power​ ​“over​ ​both​ ​the 
personal​ ​and​ ​financial​ ​affairs​ ​of​ ​the​ ​ward​ ​…​ ​This​ ​generally​ ​includes​ ​the​ ​right​ ​to​ ​exercise 
complete​ ​authority​ ​over​ ​the​ ​care,​ ​custody,​ ​and​ ​control​ ​of​ ​the​ ​ward”​ ​​(Jasper​ ​2008,​ ​18)​. 
Plenary​ ​power​ ​over​ ​a​ ​ward​ ​can​ ​affect​ ​the​ ​ward’s​ ​civil​ ​rights,​ ​such​ ​as​ ​the​ ​right​ ​to​ ​vote 
(Jasper​ ​2008)​.​ ​In​ ​other​ ​cases​ ​depending​ ​on​ ​state​ ​laws,​ ​the​ ​guardian’s​ ​powers​ ​may​ ​be 
“limited.”​ ​If​ ​limited​ ​powers​ ​are​ ​granted,​ ​the​ ​guardian​ ​must​ ​“use​ ​this​ ​authority​ ​only​ ​as​ ​is 
necessary​ ​to​ ​provide​ ​needed​ ​care​ ​and​ ​services.​ ​It​ ​cannot​ ​be​ ​used​ ​in​ ​a​ ​manner​ ​which​ ​limits 
the​ ​ward​ ​or​ ​protected​ ​person’s​ ​civil​ ​rights​ ​and​ ​restricts​ ​his​ ​or​ ​her​ ​personal​ ​freedoms.​ ​This 
is​ ​to​ ​make​ ​sure​ ​that​ ​the​ ​decision​ ​of​ ​a​ ​guardian​ ​or​ ​conservator​ ​will​ ​not​ ​be​ ​overly​ ​protective 
or​ ​restrictive​ ​of​ ​the​ ​person's​ ​rights”​ ​​(Chief​ ​Judges​ ​2003,​ ​3)​.​ ​Yet,​ ​few​ ​states​ ​offer 
explanations,​ ​descriptions​ ​or​ ​examples​ ​of​ ​the​ ​scope​ ​of​ ​a​ ​guardian’s​ ​power.​ ​While​ ​private 
organizations​ ​have​ ​offered​ ​recommendations​ ​for​ ​national​ ​standards,​ ​“without​ ​guidance 
and​ ​supervision,​ ​guardians​ ​are​ ​largely​ ​on​ ​their​ ​own,​ ​either​ ​free​ ​to​ ​neglect​ ​or​ ​exploit​ ​the 
incapacitated​ ​person​ ​until​ ​irreparable​ ​harm​ ​is​ ​caused,​ ​or​ ​left​ ​to​ ​guess​ ​at​ ​the​ ​parameters​ ​of 
their​ ​duties,​ ​hoping​ ​that​ ​the​ ​ultimate​ ​court​ ​review​ ​of​ ​their​ ​actions​ ​will​ ​be​ ​favorable” 
(Boxx​ ​and​ ​Hammond​ ​2012,​ ​1211)​.  
 
107 
3.1.3​ ​How​ ​does​ ​a​ ​court​ ​decide​ ​who​ ​will​ ​serve​ ​as​ ​a​ ​guardian?  
Guardians​ ​can​ ​be​ ​either​ ​public​ ​or​ ​private​ ​entities.​ ​A​ ​public​ ​guardianship​ ​involves​ ​a​ ​state 
or​ ​county​ ​governmental​ ​agency​ ​acting​ ​as​ ​a​ ​guardian.​ ​A​ ​private​ ​guardianship​ ​involves​ ​a 
private​ ​citizen,​ ​e.g.,​ ​family​ ​member,​ ​friend,​ ​or​ ​a​ ​staff​ ​member​ ​of​ ​a​ ​private​ ​agency. 
Specific​ ​guardians​ ​are​ ​appointed​ ​based​ ​on​ ​inquiries​ ​into​ ​several​ ​factors.​ ​The​ ​first 
consideration​ ​is​ ​the​ ​express​ ​preferences​ ​of​ ​the​ ​protected​ ​person;​ ​provided​ ​that​ ​person​ ​has 
the​ ​ability​ ​to​ ​understand​ ​and​ ​express​ ​a​ ​preference.​ ​The​ ​reviewing​ ​court​ ​also​ ​considers​ ​(a) 
whether​ ​there​ ​is​ ​“regular​ ​and​ ​appropriate​ ​interaction​ ​between​ ​the​ ​person​ ​and​ ​the​ ​proposed 
guardian​ ​or​ ​conservator”,​ ​(b)​ ​whether​ ​the​ ​guardian​ ​is​ ​committed​ ​and​ ​interested​ ​“in 
advocating​ ​for​ ​the​ ​welfare​ ​and​ ​rights​ ​of​ ​the​ ​person”​ ​and​ ​(c)​ ​whether​ ​the​ ​guardian 
maintains​ ​“a​ ​current​ ​understanding​ ​of​ ​the​ ​person's​ ​needs​ ​in​ ​all​ ​areas​ ​of​ ​the​ ​person's​ ​life” 
(Chief​ ​Judges​ ​2003,​ ​5)​. 
 
3.1.4​ ​What​ ​types​ ​of​ ​decisions​ ​do​ ​guardians​ ​make?  
Depending​ ​on​ ​the​ ​scope​ ​of​ ​the​ ​power​ ​awarded​ ​to​ ​them​ ​by​ ​the​ ​court,​ ​guardians​ ​generally 
make​ ​decisions​ ​regarding: 
.​ ​.​ ​.​ ​general​ ​care​ ​needs,​ ​and​ ​where​ ​to​ ​live;​ ​care,​ ​comfort​ ​and​ ​maintenance​ ​(food, 
clothing,​ ​shelter,​ ​health​ ​care,​ ​social​ ​and​ ​recreational,​ ​training,​ ​education, 
habilitation​ ​or​ ​rehabilitation);​ ​taking​ ​reasonable​ ​care​ ​of​ ​personal​ ​effects;​ ​giving 
necessary​ ​consent​ ​for​ ​medical​ ​or​ ​other​ ​professional​ ​care,​ ​counsel,​ ​treatment,​ ​or 
service;​ ​approving​ ​or​ ​withholding​ ​approval​ ​of​ ​contracts,​ ​except​ ​for​ ​necessities, 
(this​ ​power​ ​is​ ​only​ ​given​ ​if​ ​there​ ​is​ ​no​ ​conservator​ ​of​ ​the​ ​estate);​ ​and​ ​exercising 
supervisory​ ​authority​ ​which​ ​limits​ ​civil​ ​rights​ ​and​ ​restricts​ ​personal​ ​freedom​ ​only 
to​ ​the​ ​extent​ ​necessary​ ​to​ ​provide​ ​needed​ ​care​ ​and​ ​services​ ​​(Chief​ ​Judges​ ​2003, 
3–4)​. 
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The​ ​need​ ​for​ ​a​ ​guardianship​ ​arises​ ​for​ ​different​ ​reasons.​ ​In​ ​some​ ​states, 
guardianships​ ​exist​ ​principally​ ​for​ ​the​ ​care​ ​of​ ​minors,​ ​but​ ​people​ ​with​ ​mental​ ​disabilities, 
brain​ ​injuries,​ ​and​ ​diminished​ ​or​ ​diminishing​ ​mental​ ​capacities​ ​may​ ​also​ ​be​ ​considered 
for​ ​a​ ​limited​ ​or​ ​full​ ​guardianship.​ ​The​ ​need​ ​for​ ​a​ ​guardianship​ ​can​ ​specifically​ ​arise,​ ​for 
example,​ ​when​ ​an​ ​attorney​ ​or​ ​a​ ​doctor​ ​requires​ ​that​ ​the​ ​client​ ​or​ ​patient​ ​give​ ​their 
“informed”​ ​consent​ ​and​ ​there​ ​is​ ​reason​ ​to​ ​suspect​ ​that​ ​the​ ​person​ ​is​ ​incapable​ ​of​ ​giving​ ​it 
(Chief​ ​Judges​ ​2003)​.​ ​People​ ​in​ ​care​ ​relationships​ ​make​ ​decisions​ ​on​ ​behalf​ ​of​ ​others 
everyday,​ ​but​ ​a​ ​guardianship​ ​makes​ ​it​ ​possible​ ​for​ ​another​ ​person​ ​to​ ​​legally​​ ​exercise​ ​that 
decision-making​ ​power​ ​in​ ​a​ ​way​ ​that​ ​will​ ​be​ ​binding​ ​at​ ​law.  
The​ ​National​ ​Guardianship​ ​Association​ ​has​ ​identified​ ​3​ ​decision​ ​making 
principles​ ​to​ ​guide​ ​guardians​ ​in​ ​the​ ​decision-making​ ​aspect​ ​of​ ​their​ ​practice.​ ​These 
include​ ​the​ ​principles​ ​of​ ​informed​ ​consent,​ ​substituted​ ​judgment​ ​and​ ​the​ ​best​ ​interest 
standard​ ​​(National​ ​Guardianship​ ​Association​ ​2013)​.​ ​Informed​ ​consent​ ​involves​ ​an 
agreement​ ​based​ ​on​ ​a​ ​“full​ ​disclosure​ ​of​ ​the​ ​facts​ ​needed​ ​to​ ​make​ ​the​ ​decision 
intelligently”​ ​where​ ​“the​ ​guardian​ ​stands​ ​in​ ​the​ ​place​ ​of​ ​the​ ​person​ ​and​ ​is​ ​entitled​ ​to​ ​the 
same​ ​information​ ​and​ ​freedom​ ​of​ ​choice​ ​as​ ​the​ ​person​ ​would​ ​have​ ​received​ ​if​ ​he​ ​or​ ​she 
were​ ​not​ ​under​ ​guardianship”​ ​​(National​ ​Guardianship​ ​Association​ ​2013,​ ​7)​.​ ​The​ ​guardian 
must​ ​seek​ ​to​ ​obtain​ ​information​ ​from​ ​the​ ​person​ ​about​ ​their​ ​goals,​ ​needs​ ​and​ ​preferences 
as​ ​well​ ​as​ ​information​ ​about​ ​the​ ​action/inaction​ ​itself.​ ​The​ ​guardian​ ​must​ ​consider 
elements​ ​of​ ​coercion,​ ​evaluate​ ​possible​ ​consequences​ ​as​ ​well​ ​as​ ​maximize​ ​the 
participation​ ​of​ ​the​ ​ward​ ​while​ ​taking​ ​into​ ​consideration​ ​that​ ​person’s​ ​stated​ ​preferences 
(National​ ​Guardianship​ ​Association​ ​2013)​.​ ​Informed​ ​consent​ ​involves​ ​investigation, 
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interactive​ ​and​ ​dynamic​ ​conversation,​ ​and​ ​evaluation​ ​between​ ​the​ ​guardian​ ​and​ ​the 
person​ ​in​ ​their​ ​care​ ​in​ ​order​ ​to​ ​make​ ​an​ ​informed​ ​decision​ ​on​ ​behalf​ ​of​ ​the​ ​ward. 
“Substituted​ ​Judgment​ ​is​ ​the​ ​principle​ ​of​ ​decision-making​ ​that​ ​substitutes​ ​the 
decision​ ​the​ ​person​ ​would​ ​have​ ​made​ ​when​ ​the​ ​person​ ​had​ ​capacity​ ​as​ ​the​ ​guiding​ ​force 
in​ ​any​ ​surrogate​ ​decision​ ​the​ ​guardian​ ​makes”​ ​​(National​ ​Guardianship​ ​Association​ ​2013, 
8)​.​ ​This​ ​form​ ​of​ ​decision-making​ ​“promotes​ ​the​ ​underlying​ ​values​ ​of​ ​self-determination 
and​ ​well-being​ ​of​ ​the​ ​person,​ ​[but​ ​it]​ ​is​ ​not​ ​used​ ​when​ ​following​ ​the​ ​person’s​ ​wishes 
would​ ​cause​ ​substantial​ ​harm​ ​to​ ​the​ ​person​ ​or​ ​when​ ​the​ ​guardian​ ​cannot​ ​establish​ ​the 
person’s​ ​goals​ ​and​ ​preferences​ ​even​ ​with​ ​support”​ ​​(National​ ​Guardianship​ ​Association 
2013,​ ​8)​.​ ​When​ ​using​ ​substitute​ ​judgment,​ ​the​ ​guardian​ ​acts​ ​on​ ​behalf​ ​of​ ​the​ ​ward​ ​but 
must​ ​make​ ​the​ ​decision​ ​according​ ​to​ ​what​ ​that​ ​particular​ ​person​ ​would​ ​have​ ​wanted​ ​in 
her​ ​former​ ​state​ ​of​ ​full​ ​competence​ ​and​ ​capacity.​ ​It​ ​respects​ ​self-determination​ ​by 
honoring​ ​the​ ​prior​ ​abilities,​ ​goals,​ ​and​ ​preferences​ ​of​ ​the​ ​person​ ​involved.  
Because​ ​it​ ​can​ ​encroach​ ​on​ ​self​ ​determination,​ ​the​ ​best​ ​interest​ ​standard​ ​“should 
be​ ​used​ ​only​ ​when​ ​the​ ​person​ ​has​ ​never​ ​had​ ​capacity,​ ​when​ ​the​ ​person’s​ ​goals​ ​and 
preferences​ ​cannot​ ​be​ ​ascertained​ ​even​ ​with​ ​support,​ ​or​ ​when​ ​following​ ​the​ ​person’s 
wishes​ ​would​ ​cause​ ​substantial​ ​harm​ ​to​ ​the​ ​person​ ​.​ ​.​ ​.​ ​[It]​ ​requires​ ​the​ ​least​ ​intrusive, 
most​ ​normalizing,​ ​and​ ​least​ ​restrictive​ ​course​ ​of​ ​action​ ​possible​ ​to​ ​provide​ ​for​ ​the​ ​needs 
of​ ​the​ ​person”​ ​​(National​ ​Guardianship​ ​Association​ ​2013,​ ​8)​.​ ​This​ ​standard​ ​recognizes 
that​ ​sometimes​ ​a​ ​guardian​ ​must​ ​make​ ​decisions​ ​for​ ​the​ ​person​ ​independently​ ​and​ ​that 
acting​ ​on​ ​behalf​ ​of​ ​another​ ​can​ ​be​ ​an​ ​integral​ ​part​ ​of​ ​the​ ​practice​ ​of​ ​care.​ ​It​ ​also 
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emphasizes​ ​that​ ​when​ ​doing​ ​so,​ ​the​ ​least​ ​restrictive​ ​means​ ​must​ ​be​ ​taken​ ​in​ ​order​ ​to 
maximize​ ​the​ ​person’s​ ​liberty.  
The​ ​National​ ​Guardianship​ ​Association​ ​also​ ​emphasizes​ ​that​ ​guardians​ ​ought​ ​to 
actively​ ​provide​ ​wards​ ​with​ ​opportunities​ ​for​ ​self-determination,​ ​to​ ​maximize​ ​their 
self-reliance​ ​and​ ​independence,​ ​to​ ​encourage​ ​them​ ​to​ ​participate,​ ​and​ ​“to​ ​ensure​ ​that​ ​the 
person​ ​leads​ ​the​ ​planning​ ​process;​ ​and​ ​at​ ​a​ ​minimum​ ​to​ ​ensure​ ​that​ ​the​ ​person 
participates​ ​in​ ​the​ ​process”​ ​​(National​ ​Guardianship​ ​Association​ ​2013,​ ​9)​.​ ​Each​ ​of​ ​these 
three​ ​principles​ ​is​ ​aimed​ ​at​ ​valuing​ ​the​ ​self-determination​ ​of​ ​the​ ​person​ ​served​ ​by​ ​the 
guardianship.​ ​The​ ​standards​ ​reflect​ ​the​ ​value​ ​of​ ​honoring​ ​and​ ​respecting​ ​the​ ​needs,​ ​goals 
and​ ​preferences​ ​of​ ​the​ ​ward​ ​in​ ​circumstances​ ​of​ ​limited​ ​mental​ ​or​ ​physical​ ​abilities.  
These​ ​contemporary​ ​standards​ ​of​ ​practice,​ ​however,​ ​are​ ​the​ ​result​ ​of​ ​decades​ ​of 
reform​ ​work.​ ​The​ ​expectations​ ​of​ ​care​ ​in​ ​guardianships​ ​have​ ​changed​ ​over​ ​time​ ​as​ ​have 
the​ ​purposes​ ​associated​ ​with​ ​guardianships​ ​themselves.​ ​In​ ​order​ ​to​ ​better​ ​understand​ ​the 
tensions​ ​between​ ​competing​ ​values​ ​of​ ​autonomy​ ​and​ ​paternalism​ ​in​ ​guardianships,​ ​we 
need​ ​an​ ​accounting​ ​of​ ​how​ ​these​ ​purposes​ ​and​ ​expectations​ ​have​ ​changed​ ​over​ ​history. 
Because​ ​I​ ​am​ ​concerned​ ​with​ ​the​ ​implications​ ​of​ ​Western​ ​philosophical​ ​accounts​ ​of 
autonomy​ ​for​ ​practice,​ ​this​ ​work​ ​focuses​ ​on​ ​the​ ​development​ ​of​ ​guardianships​ ​in​ ​Western 
traditions​ ​and,​ ​in​ ​particular,​ ​in​ ​the​ ​context​ ​of​ ​the​ ​United​ ​States.  
Since​ ​the​ ​legal​ ​approach​ ​to​ ​guardianships​ ​in​ ​the​ ​U.S.​ ​has​ ​been​ ​informed​ ​by​ ​both 
British​ ​and​ ​Roman​ ​traditions,​ ​the​ ​next​ ​section​ ​briefly​ ​looks​ ​at​ ​legal​ ​guardianships​ ​in 
Roman​ ​and​ ​English​ ​law​ ​in​ ​order​ ​to​ ​provide​ ​some​ ​historical​ ​context​ ​for​ ​the​ ​different 
values​ ​that​ ​have​ ​motivated​ ​its​ ​development.​ ​This​ ​history​ ​also​ ​provides​ ​a​ ​context​ ​for 
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understanding​ ​the​ ​tension​ ​between​ ​the​ ​values​ ​of​ ​autonomy​ ​and​ ​paternalism​ ​in​ ​light​ ​of​ ​the 
shifting​ ​purposes​ ​of​ ​guardianship​ ​practice.  
 
3.2​ ​A​ ​Brief​ ​History​ ​of​ ​the​ ​Origins​ ​and​ ​Purposes​ ​of​ ​Legal​ ​Guardianships:​ ​Rome​ ​and 
England  
By​ ​449​ ​BC,​ ​Roman​ ​private​ ​law​ ​had​ ​legislated​ ​on​ ​guardianships​ ​in​ ​its​ ​Twelve​ ​Tables​ ​to 
ensure​ ​that​ ​a​ ​person​ ​who​ ​was​ ​unable​ ​to​ ​care​ ​for​ ​himself​ ​would​ ​be​ ​under​ ​the​ ​protection​ ​of 
a​ ​family​ ​member​ ​or​ ​parental​ ​substitute​ ​​(Buti​ ​2003)​.​ ​Romans​ ​initially​ ​established 
guardianships​ ​to​ ​manage​ ​the​ ​property​ ​interests​ ​of​ ​children​ ​whose​ ​fathers​ ​had​ ​died​ ​before 
they​ ​reached​ ​puberty,​ ​but​ ​these​ ​laws​ ​eventually​ ​“developed​ ​into​ ​protection​ ​of​ ​the​ ​child 
itself”​ ​​(Rawson​ ​1997,​ ​86–87)​.  
The​ ​Roman​ ​legal​ ​code​ ​​Digest​​ ​recorded​ ​these​ ​non-adult​ ​children​ ​as​ ​​puppilli​​ ​who 
were​ ​in​ ​need​ ​of​ ​a​ ​“​tutor​​ ​to​ ​administer​ ​their​ ​property​ ​and​ ​their​ ​interests”​ ​​(Rawson​ ​1997, 
85–86)​.​ ​The​ ​tutor’s​ ​role​ ​was​ ​compared​ ​to​ ​that​ ​of​ ​a​ ​parent-father.​ ​The​ ​expectations​ ​of​ ​a 
tutor​ ​included​ ​the​ ​management​ ​of​ ​not​ ​just​ ​property​ ​but​ ​also​ ​the​ ​minor’s​ ​​mores​ ​​(Rawson 
1997)​.​ ​Thus,​ ​the​ ​tutor​ ​had​ ​a​ ​duty​ ​to​ ​oversee​ ​the​ ​ethical​ ​and​ ​moral​ ​upbringing​ ​of​ ​the​ ​child. 
Custody​ ​of​ ​the​ ​minor​ ​generally​ ​belonged​ ​to​ ​the​ ​mother​ ​​(Buti​ ​2003)​,​ ​but​ ​decisions​ ​about 
the​ ​care,​ ​residence,​ ​and​ ​education​ ​of​ ​children​ ​befell​ ​those​ ​occupying​ ​the​ ​tutorial​ ​role 
(Rawson​ ​1997)​.​ ​Buti​ ​notes​ ​that​ ​“[in]​ ​contrast​ ​to​ ​early​ ​English​ ​medieval​ ​feudal​ ​law,​ ​where 
guardianship​ ​applied​ ​only​ ​to​ ​infants​ ​of​ ​property,​ ​the​ ​​potestas​​ ​concept​ ​in​ ​Roman​ ​times 
applied​ ​to​ ​all​ ​minors​ ​​sui​ ​juris​,​ ​whether​ ​they​ ​had​ ​property​ ​or​ ​not”​ ​​(Buti​ ​2003,​ ​92)​.​ ​Thus,​ ​at 
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Roman​ ​law,​ ​concern​ ​and​ ​care​ ​for​ ​persons,​ ​rather​ ​than​ ​a​ ​mere​ ​concern​ ​for​ ​property,​ ​served 
as​ ​the​ ​locus​ ​for​ ​public​ ​duty​ ​and​ ​responsibility​ ​to​ ​respond​ ​to​ ​human​ ​need.  
Although​ ​the​ ​position​ ​of​ ​‘tutor’​ ​was,​ ​for​ ​the​ ​Romans,​ ​a​ ​public​ ​office​ ​open​ ​to​ ​all 
free​ ​citizens,​ ​it​ ​was​ ​limited​ ​to​ ​only​ ​certain​ ​classes​ ​of​ ​people.​ ​A​ ​woman,​ ​for​ ​instance, 
“could​ ​only​ ​be​ ​appointed​ ​tutor​ ​if​ ​the​ ​father​ ​died​ ​without​ ​appointing​ ​a​ ​tutor,​ ​she​ ​promised 
not​ ​to​ ​remarry​ ​and​ ​a​ ​magistrate​ ​agreed​ ​to​ ​appoint​ ​her”​ ​​(Buti​ ​2003,​ ​92–93)​.​ ​Slaves, 
intermediate​ ​citizens​ ​and​ ​hostile​ ​aliens​ ​were​ ​excluded​ ​from​ ​this​ ​appointment​ ​altogether. 
If​ ​a​ ​tutor​ ​was​ ​negligent​ ​in​ ​fulfilling​ ​his​ ​duties,​ ​abused​ ​the​ ​minor​ ​or​ ​the​ ​estate,​ ​or​ ​was 
otherwise​ ​guilty​ ​of​ ​misconduct​ ​or​ ​mismanagement​ ​associated​ ​with​ ​his​ ​role,​ ​personal​ ​and 
public​ ​“consequences”​ ​for​ ​the​ ​tutor​ ​would​ ​follow.​ ​In​ ​particular,​ ​the​ ​tutor​ ​was​ ​publicly 
disgraced,​ ​could​ ​lose​ ​civil​ ​and​ ​political​ ​rights,​ ​and​ ​might​ ​even​ ​be​ ​required​ ​to​ ​make 
reparations​ ​to​ ​the​ ​minor’s​ ​estate​ ​​(Buti​ ​2003)​. 
A​ ​tutor​ ​was​ ​obligated​ ​to​ ​fulfill​ ​his​ ​care​ ​responsibilities​ ​until​ ​the​ ​individual 
reached​ ​puberty,​ ​or​ ​roughly​ ​the​ ​age​ ​of​ ​14​ ​​(Rawson​ ​1997)​.​ ​According​ ​to​ ​Rawson,​ ​“The 
age​ ​of​ ​puberty​ ​was​ ​obviously​ ​crucial​ ​for​ ​the​ ​perception​ ​of​ ​a​ ​child’s​ ​(comparative) 
autonomy:​ ​before​ ​this​ ​he​ ​was​ ​represented​ ​as​ ​requiring​ ​protection​ ​and​ ​help​ ​of​ ​various 
kinds”​ ​​(Rawson​ ​1997,​ ​88–89)​.​ ​Yet,​ ​contrary​ ​to​ ​Rawson’s​ ​portrayal​ ​of​ ​autonomy—which 
depicts​ ​a​ ​clear​ ​beginning​ ​and​ ​end​ ​to​ ​the​ ​‘help’​ ​a​ ​child​ ​required—Buti​ ​points​ ​out​ ​that,​ ​at 
the​ ​conclusion​ ​of​ ​the​ ​tutorship,​ ​a​ ​​curator​ ​​would​ ​have​ ​been​ ​nominated​ ​either​ ​by​ ​the​ ​minor 
himself​ ​or​ ​appointed​ ​by​ ​a​ ​magistrate​ ​with​ ​the​ ​purposes​ ​of​ ​managing​ ​the​ ​individual’s 
property​ ​interests​ ​until​ ​he​ ​matured.​ ​The​ ​curator’s​ ​estate​ ​management​ ​responsibilities 
lasted​ ​until​ ​the​ ​protected​ ​individual​ ​was​ ​25​ ​years​ ​old​ ​​(Buti​ ​2003)​.​ ​At​ ​puberty,​ ​a​ ​14​ ​year 
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old​ ​minor​ ​acquired​ ​more​ ​control​ ​over​ ​his​ ​personal​ ​affairs,​ ​but​ ​he​ ​was​ ​still​ ​regarded​ ​as 
being​ ​in​ ​need​ ​of​ ​help​ ​and​ ​financial​ ​protection​ ​as​ ​his​ ​capacity​ ​to​ ​manage​ ​his​ ​property​ ​was 
not​ ​fully​ ​recognized​ ​until​ ​a​ ​decade​ ​after​ ​reaching​ ​puberty.​ ​Furthermore,​ ​the​ ​fiduciary 
duty​ ​associated​ ​with​ ​a​ ​Roman​ ​‘curatorship’​ ​suggests​ ​that​ ​autonomy​ ​was​ ​seen​ ​not​ ​as​ ​a 
right​ ​‘crucially’​ ​acquired​ ​at​ ​puberty,​ ​but​ ​as​ ​a​ ​skill​ ​or​ ​a​ ​capability​ ​to​ ​be​ ​exercised​ ​and 
honed​ ​as​ ​the​ ​individual​ ​developed​ ​into​ ​an​ ​adult.  
In​ ​medieval​ ​England,​ ​after​ ​the​ ​death​ ​of​ ​the​ ​father,​ ​the​ ​mother​ ​would​ ​gain​ ​the​ ​right 
to​ ​exercise​ ​control​ ​over​ ​“the​ ​care,​ ​education​ ​and​ ​maintenance​ ​of​ ​the​ ​child,”​ ​yet,​ ​critically, 
control​ ​over​ ​the​ ​child’s​ ​property​ ​interests​ ​bypassed​ ​the​ ​mother​ ​and​ ​vested​ ​in​ ​paternal 
relatives​ ​and​ ​male​ ​heirs​ ​​(Buti​ ​2003,​ ​96)​.​ ​Thus,​ ​an​ ​English​ ​woman​ ​in​ ​medieval​ ​times​ ​may 
have​ ​been​ ​considered​ ​mentally​ ​competent​ ​to​ ​care​ ​for​ ​the​ ​well-being​ ​of​ ​her​ ​child​ ​without 
being​ ​legally​ ​recognized​ ​as​ ​capable​ ​of​ ​making​ ​financial​ ​decisions​ ​about​ ​the​ ​estate​ ​(which 
would​ ​have​ ​affected​ ​her​ ​control​ ​over​ ​the​ ​means​ ​by​ ​which​ ​she​ ​could​ ​care​ ​for​ ​her​ ​child).  
The​ ​“notorious”​ ​guardianships​ ​of​ ​chivalry​ ​of​ ​the​ ​time​ ​(i.e.,​ ​the​ ​right​ ​of​ ​a​ ​lord​ ​“to 
take​ ​charge​ ​of​ ​the​ ​person​ ​and​ ​property”​ ​of​ ​all​ ​male​ ​infants​ ​under​ ​the​ ​age​ ​of​ ​21​ ​and​ ​all 
unmarried​ ​females​ ​under​ ​the​ ​age​ ​of​ ​14​ ​“holding​ ​lands​ ​from​ ​him​ ​by​ ​tenure​ ​of​ ​knight 
service”)​ ​carried​ ​no​ ​duties​ ​to​ ​act​ ​in​ ​the​ ​best​ ​interests​ ​of​ ​wards​ ​​(Mack​ ​and​ ​Hale​ ​1922, 
1058)​.​ ​This​ ​type​ ​of​ ​guardianship​ ​was​ ​common​ ​among​ ​the​ ​higher​ ​classes​ ​and​ ​resulted​ ​in 
“outrageous​ ​incidents​ ​connected​ ​with​ ​it”​ ​​(Mack​ ​and​ ​Hale​ ​1922)​.​ ​These​ ​“oppressive” 
guardianships​ ​in​ ​chivalry​ ​were​ ​eventually​ ​abolished​ ​by​ ​the​ ​English​ ​Tenures​ ​Abolition 
Act​ ​of​ ​1660​ ​​(Mack​ ​and​ ​Hale​ ​1922)​.​ ​This​ ​act​ ​also​ ​established​ ​that​ ​a​ ​father​ ​could 
exclusively​ ​appoint​ ​a​ ​guardian​ ​to​ ​his​ ​child​ ​through​ ​will​ ​or​ ​deed​ ​​(Buti​ ​2003)​.​ ​Women, 
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however,​ ​were​ ​not​ ​granted​ ​this​ ​testamentary​ ​power​ ​and​ ​attempts​ ​to​ ​make​ ​such 
appointments​ ​were​ ​considered​ ​void​ ​​(Buti​ ​2003)​.​ ​Even​ ​if​ ​the​ ​ward​ ​married,​ ​the 
guardianship​ ​would​ ​continue​ ​until​ ​the​ ​ward​ ​reached​ ​the​ ​age​ ​of​ ​twenty-one.  22
However,​ ​the​ ​Statute​ ​of​ ​Marlborough​ ​of​ ​1267​ ​had​ ​established​ ​that​ ​a​ ​woman​ ​could 
be​ ​appointed​ ​to​ ​the​ ​role​ ​of​ ​guardian​ ​through​ ​the​ ​practice​ ​of​ ​​socage​ ​guardianships​​ ​​(Buti 
2003)​.​ ​Unlike​ ​guardianships​ ​of​ ​chivalry,​ ​socage​ ​guardianships​ ​were​ ​gained​ ​through 
tenure​ ​of​ ​land​ ​without​ ​the​ ​requirement​ ​of​ ​knighthood.​ ​Socage​ ​guardianships​ ​also​ ​carried 
different​ ​duties​ ​with​ ​respect​ ​to​ ​the​ ​treatment​ ​and​ ​care​ ​of​ ​wards.​ ​While​ ​guardianships​ ​of 
chivalry​ ​carried​ ​​no​ ​​duties​ ​to​ ​act​ ​beneficently​ ​towards​ ​wards,​ ​guardians​ ​in​ ​socage​ ​were 
required​ ​to​ ​act​ ​“for​ ​the​ ​benefit​ ​of​ ​the​ ​ward,​ ​not​ ​the​ ​profit​ ​of​ ​the​ ​guardian”​ ​​(Buti​ ​2003, 
98)​.​ ​This​ ​development​ ​in​ ​English​ ​law,​ ​which​ ​loosely​ ​bonded​ ​the​ ​notion​ ​of​ ​guardianship 
with​ ​that​ ​of​ ​trusteeship,​ ​shaped​ ​other​ ​guardianship​ ​models​ ​that​ ​would​ ​follow​ ​​(Buti​ ​2003; 
Holdsworth,​ ​Hanbury,​ ​and​ ​Goodhart​ ​1984)​.​ ​Guardianships​ ​in​ ​socage,​ ​to​ ​some​ ​extent, 
more​ ​closely​ ​reflected​ ​the​ ​original​ ​purpose​ ​of​ ​guardianship​ ​under​ ​Roman​ ​law,​ ​which​ ​was 
to​ ​care​ ​for​ ​the​ ​well-being​ ​of​ ​wards.​ ​This​ ​purpose​ ​was​ ​reflected​ ​in​ ​the​ ​requirement​ ​that 
only​ ​the​ ​“next​ ​in​ ​kin​ ​who​ ​could​ ​by​ ​​no​ ​possibility​ ​​inherit​ ​the​ ​estate”​ ​could​ ​serve​ ​as 
guardian​ ​​(Mack​ ​and​ ​Hale​ ​1922;​ ​emphasis​ ​mine)​.​ ​Eliminating​ ​an​ ​ownership​ ​interest​ ​in​ ​the 
ward’s​ ​property​ ​could,​ ​in​ ​theory,​ ​prevent​ ​a​ ​guardian​ ​from​ ​exploiting​ ​the​ ​ward’s​ ​personal 
and​ ​real​ ​property.​ ​In​ ​practice,​ ​however,​ ​this​ ​restriction​ ​meant​ ​that​ ​although​ ​guardians​ ​in 
socage​ ​(including​ ​women)​ ​may​ ​have​ ​had​ ​physical​ ​custody​ ​over​ ​the​ ​infant/ward,​ ​they​ ​had 
22​ ​Interestingly,​ ​even​ ​if​ ​a​ ​ward​ ​consented​ ​to​ ​the​ ​legally​ ​binding​ ​contract​ ​of​ ​marriage,​ ​a​ ​guardian​ ​would 
continue​ ​to​ ​oversee​ ​the​ ​ward’s​ ​interests—suggesting​ ​that​ ​autonomy​ ​was​ ​neither​ ​thought​ ​of​ ​as​ ​a​ ​‘right’ 
asserted​ ​through​ ​the​ ​act​ ​of​ ​marriage​ ​nor​ ​that​ ​the​ ​ward’s​ ​need​ ​for​ ​help​ ​and​ ​protection​ ​were​ ​discharged​ ​upon 
that​ ​act.  
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only​ ​a​ ​possessory​ ​interest​ ​in​ ​the​ ​ward’s​ ​property,​ ​so​ ​the​ ​type​ ​of​ ​care​ ​wards​ ​would​ ​have 
received​ ​would​ ​have​ ​been​ ​delivered​ ​under​ ​financially​ ​restrictive​ ​conditions. 
Contemporary​ ​guardianships​ ​can​ ​also​ ​be​ ​traced​ ​back​ ​to​ ​the​ ​English​ ​​De 
Praerogativa​ ​Regis​​ ​enacted​ ​during​ ​the​ ​reign​ ​of​ ​Edward​ ​II​ ​in​ ​1325.​ ​These​ ​recognized​ ​in 
the​ ​sovereign​ ​“a​ ​fiduciary​ ​responsibility​ ​to​ ​safeguard​ ​the​ ​assets​ ​of​ ​an​ ​individual​ ​who​ ​had 
"happen[ed]​ ​to​ ​fail​ ​of​ ​his​ ​wit”​ ​​(Knauer​ ​2002,​ ​330;​ ​O’Sullivan​ ​2001,​ ​689)​.​ ​This​ ​piece​ ​of 
legislation​ ​recognized​ ​the​ ​vulnerability​ ​of​ ​people​ ​with​ ​mental​ ​disabilities​ ​and​ ​established 
a​ ​corresponding​ ​state​ ​duty​ ​to​ ​respond​ ​to​ ​it.​ ​But,​ ​importantly,​ ​​the​ ​assets​,​ ​rather​ ​than​ ​the 
person,​​ ​​were​ ​the​ ​primary​ ​object​ ​of​ ​concern. 
The​ ​history​ ​of​ ​English​ ​guardianships​ ​thus​ ​is​ ​entangled​ ​with​ ​inegalitarian​ ​laws​ ​and 
practices​ ​that​ ​reinforced​ ​social​ ​prejudice​ ​and​ ​biases.​ ​These​ ​practices​ ​set​ ​up​ ​a​ ​paradox 
with​ ​respect​ ​to​ ​how​ ​English​ ​societies​ ​valued​ ​the​ ​care​ ​of​ ​vulnerable​ ​persons.​ ​On​ ​the​ ​one 
hand,​ ​the​ ​care​ ​of​ ​wards​ ​was/is​ ​regarded​ ​as​ ​an​ ​important​ ​state​ ​interest,​ ​which​ ​only 
‘competent’​ ​men​ ​could​ ​engage​ ​in.​ ​On​ ​the​ ​other​ ​hand,​ ​the​ ​custodial​ ​and​ ​physical​ ​care​ ​of 
wards​ ​was​ ​regarded​ ​as​ ​naturally​ ​belonging​ ​to​ ​women,​ ​as​ ​recognized​ ​in​ ​guardianships​ ​of 
nature,​ ​nurture​ ​and​ ​socage​ ​in​ ​English​ ​law.  
The​ ​legal​ ​practices​ ​surrounding​ ​guardianship​ ​deprived​ ​women​ ​of​ ​testamentary 
rights​ ​to​ ​decide​ ​who​ ​would​ ​care​ ​for​ ​their​ ​children​ ​in​ ​the​ ​event​ ​of​ ​their​ ​deaths​ ​and​ ​at​ ​times 
precluded​ ​them​ ​from​ ​effectively​ ​serving​ ​as​ ​the​ ​legal​ ​caretakers​ ​of​ ​their​ ​own​ ​children, 
which,​ ​for​ ​many​ ​children,​ ​would​ ​not​ ​have​ ​been​ ​in​ ​keeping​ ​with​ ​their​ ​best​ ​interests.​ ​In 
terms​ ​of​ ​property​ ​control,​ ​it​ ​would​ ​not​ ​be​ ​until​ ​the​ ​establishment​ ​of​ ​the​ ​Married 
Women’s​ ​Property​ ​Act​ ​in​ ​1870​ ​that​ ​women​ ​would​ ​gain​ ​the​ ​right​ ​to​ ​control​ ​and​ ​have 
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ownership​ ​over​ ​personal​ ​income.​ ​It​ ​would​ ​not​ ​be​ ​until​ ​1882​ ​that​ ​women​ ​would​ ​gain​ ​a 
legal​ ​right​ ​to​ ​own​ ​and​ ​control​ ​all​ ​of​ ​their​ ​property,​ ​and​ ​not​ ​until​ ​1922​ ​with​ ​the​ ​Law​ ​of 
Property​ ​Act​ ​that​ ​English​ ​wives​ ​could​ ​legally​ ​inherit​ ​property​ ​from​ ​their​ ​husbands 
(Morris​ ​1994;​ ​see​ ​also​ ​“Marriage:​ ​Property​ ​and​ ​Children”​ ​2017)​.​ ​These​ ​laws​ ​set​ ​up 
institutional​ ​barriers​ ​for​ ​the​ ​full​ ​participation​ ​of​ ​women​ ​as​ ​caretakers​ ​in​ ​the​ ​practice​ ​of 
guardianships,​ ​yet​ ​ironically,​ ​responding​ ​to​ ​the​ ​care​ ​needs​ ​of​ ​vulnerable​ ​persons​ ​has 
predominantly​ ​befallen​ ​women.  
Guardianships​ ​are​ ​treated​ ​as​ ​relationships​ ​of​ ​care​ ​precisely​ ​because​ ​the​ ​United 
States​ ​has​ ​continued​ ​in​ ​the​ ​British​ ​and​ ​Roman​ ​traditions​ ​by​ ​regarding​ ​the​ ​practice​ ​as​ ​a 
matter​ ​of​ ​state​ ​interest​ ​and​ ​responsibility.​ ​Both​ ​the​ ​British​ ​and​ ​the​ ​United​ ​States’​ ​systems 
adopted​ ​the​ ​doctrine​ ​of​ ​​parens​ ​patriae​​ ​or​ ​“parent​ ​of​ ​the​ ​country”​ ​from​ ​Roman​ ​law​ ​and 
both​ ​systems​ ​use​ ​the​ ​courts​ ​to​ ​appoint​ ​and​ ​supervise​ ​guardians​ ​​(Boxx​ ​and​ ​Hammond 
2012)​.​ ​In​ ​the​ ​United​ ​States​ ​contemporary​ ​guardianships​ ​are​ ​regulated​ ​by​ ​state​ ​rather​ ​than 
federal​ ​law,​ ​but,​ ​as​ ​a​ ​consequence​ ​of​ ​non-nationalized​ ​standards​ ​of​ ​conduct​ ​(despite 
recommendations​ ​for​ ​standards​ ​put​ ​forth​ ​by​ ​private​ ​organizations),​ ​there​ ​are​ ​disparities​ ​in 
the​ ​expectations​ ​and​ ​duties​ ​of​ ​guardians​ ​as​ ​well​ ​as​ ​the​ ​severity​ ​of​ ​the​ ​consequences​ ​for 
their​ ​negligence​ ​across​ ​the​ ​United​ ​States​ ​​(Boxx​ ​and​ ​Hammond​ ​2012)​.  
According​ ​to​ ​Buti,​ ​“The​ ​connection​ ​between​ ​contemporary​ ​guardianship​ ​and​ ​the 
early​ ​Roman​ ​and​ ​English​ ​law​ ​is​ ​that​ ​the​ ​guardian​ ​has​ ​always​ ​had​ ​a​ ​duty​ ​to​ ​look​ ​after​ ​the 
child.​ ​It​ ​is​ ​this​ ​early​ ​law​ ​that​ ​developed​ ​the​ ​duties​ ​of​ ​maintaining​ ​and​ ​educating​ ​the​ ​child 
and​ ​protecting​ ​the​ ​child​ ​from​ ​harm”​ ​​(Buti​ ​2003,​ ​108)​.​ ​Buti​ ​argues​ ​that​ ​the​ ​main 
difference​ ​between​ ​contemporary​ ​guardianships​ ​and​ ​those​ ​of​ ​earlier​ ​times​ ​is​ ​that​ ​the 
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child’s​ ​interests​ ​were​ ​regarded​ ​as​ ​being​ ​in​ ​competition​ ​with​ ​the​ ​authority​ ​of​ ​the​ ​father. 
Now,​ ​he​ ​claims,​ ​the​ ​best​ ​interests​ ​of​ ​the​ ​child​ ​are​ ​clearly​ ​paramount.​ ​Although​ ​it​ ​is​ ​true 
that​ ​contemporary​ ​legal​ ​standards​ ​do​ ​now​ ​consider​ ​the​ ​‘best​ ​interests’​ ​of​ ​the​ ​ward,​ ​the 
mere​ ​existence​ ​of​ ​the​ ​standard​ ​has​ ​not​ ​resulted​ ​in​ ​the​ ​dissolution​ ​of​ ​the​ ​‘conflict’​ ​between 
the​ ​reach​ ​of​ ​parental​ ​and​ ​state​ ​authority​ ​(paternalism)​ ​and​ ​the​ ​ward’s​ ​autonomy.​ ​This 
tension​ ​continues​ ​to​ ​be​ ​regarded​ ​by​ ​ethicists​ ​and​ ​legal​ ​scholars​ ​as​ ​the​ ​principal​ ​ethical 
conflict​ ​underscoring​ ​guardian-ward​ ​relationships​ ​​(Carney​ ​et​ ​al.​ ​1985)​. 
In​ ​sum,​ ​under​ ​early​ ​Roman​ ​law,​ ​guardianships​ ​emerged​ ​as​ ​a​ ​political​ ​and​ ​legal 
response​ ​to​ ​human​ ​vulnerability​ ​and​ ​from​ ​a​ ​recognition​ ​of​ ​a​ ​pre-existing​ ​duty​ ​to​ ​respond 
to​ ​that​ ​vulnerability—a​ ​duty​ ​shared​ ​by​ ​states​ ​and​ ​private​ ​individuals.​ ​Yet​ ​as​ ​the​ ​practice 
developed​ ​under​ ​medieval​ ​English​ ​law,​ ​guardianship​ ​was​ ​at​ ​times​ ​used​ ​as​ ​a​ ​means​ ​to 
exercise​ ​immense​ ​control​ ​over​ ​the​ ​personal​ ​and​ ​real​ ​property​ ​interests​ ​of​ ​wards.​ ​Thus,​ ​we 
can​ ​see​ ​how​ ​the​ ​purposes​ ​of​ ​guardianships​ ​have​ ​shifted​ ​over​ ​time​ ​from​ ​that​ ​of​ ​the​ ​Roman 
conception,​ ​which​ ​aimed​ ​at​ ​not​ ​just​ ​the​ ​protection​ ​of​ ​property,​ ​but​ ​also​ ​the​ ​protection​ ​of 
persons,​ ​a​ ​concern​ ​for​ ​their​ ​upbringing,​ ​and​ ​even​ ​their​ ​moral​ ​character,​ ​towards​ ​an 
emphasis​ ​on​ ​the​ ​protection​ ​of​ ​wards’​ ​estates.​ ​Given​ ​this​ ​historical​ ​backdrop,​ ​it​ ​becomes 
clearer​ ​how​ ​the​ ​shifting​ ​purposes​ ​of​ ​guardianships​ ​reflect​ ​a​ ​society’s​ ​estimation​ ​of​ ​the 
sort​ ​of​ ​care​ ​vulnerable​ ​persons​ ​are​ ​owed.  
Understanding​ ​this​ ​history​ ​is​ ​also​ ​important​ ​for​ ​determining​ ​what​ ​type​ ​of​ ​care 
work​ ​we​ ​should​ ​expect​ ​from​ ​guardians.​ ​Given​ ​that​ ​exploitation,​ ​oppression,​ ​prejudice 
and​ ​stereotypes​ ​have​ ​overshadowed​ ​the​ ​history​ ​of​ ​guardianship​ ​practices,​ ​what​ ​might 
competent​ ​care​ ​look​ ​like​ ​now,​ ​with​ ​respect​ ​to​ ​fostering​ ​a​ ​ward’s​ ​need​ ​for 
118 
self-determination?​ ​I​ ​think​ ​such​ ​care​ ​work​ ​requires​ ​a​ ​much​ ​more​ ​involved,​ ​particularized 
and​ ​informed​ ​practice​ ​of​ ​care​ ​than​ ​many​ ​guardians​ ​are​ ​encouraged​ ​or​ ​obligated​ ​to 
perform​ ​by​ ​state​ ​law.​ ​While​ ​state​ ​reform​ ​laws​ ​are​ ​important​ ​in​ ​that​ ​they​ ​require​ ​guardians 
to​ ​respect​ ​a​ ​ward’s​ ​need​ ​for​ ​autonomy,​ ​a​ ​richer​ ​account​ ​of​ ​what​ ​it​ ​means​ ​for​ ​diverse 
individuals​ ​to​ ​experience​ ​autonomy​ ​is​ ​also​ ​needed.​ ​Such​ ​an​ ​account,​ ​I​ ​think,​ ​could​ ​shed 
light​ ​on​ ​what​ ​this​ ​type​ ​of​ ​care​ ​work​ ​entails.  
 
3.3​ ​Conflicting​ ​Values​ ​in​ ​Legal​ ​Guardianships 
Knauer​ ​argues​ ​that​ ​the​ ​laws​ ​governing​ ​guardianships​ ​in​ ​the​ ​United​ ​States,​ ​and​ ​the 
reforms​ ​which​ ​followed​ ​after​ ​the​ ​1980’s,​ ​demonstrate​ ​how​ ​“unreflective​ ​endorsement​ ​of 
autonomy​ ​interests​ ​reinscribes​ ​a​ ​liberal​ ​fiction​ ​of​ ​autonomy​ ​that​ ​ignores​ ​the​ ​real-life 
experiences​ ​of​ ​a​ ​great​ ​many​ ​(if​ ​not​ ​all)​ ​individuals,​ ​regardless​ ​of​ ​whether​ ​they​ ​are 
struggling​ ​with​ ​a​ ​mental​ ​disability…[and​ ​that]​ ​we​ ​should​ ​attempt​ ​to​ ​balance​ ​our 
warranted​ ​distrust​ ​of​ ​the​ ​state's​ ​benevolent​ ​impulse​ ​with​ ​a​ ​more​ ​critical​ ​view​ ​of 
autonomy”​ ​​(Knauer​ ​2002,​ ​325)​.​ ​Here,​ ​Knauer​ ​highlights​ ​two​ ​important​ ​points​ ​with​ ​which 
I​ ​agree.​ ​The​ ​first​ ​point​ ​is​ ​that​ ​distrust​ ​of​ ​state​ ​action​ ​is​ ​warranted​ ​because​ ​the​ ​history​ ​of 
guardianships​ ​demonstrates​ ​their​ ​use​ ​as​ ​means​ ​of​ ​exploitation​ ​and​ ​oppression​ ​of​ ​acutely 
vulnerable​ ​people.​ ​So​ ​we​ ​are​ ​right​ ​to​ ​be​ ​suspicious​ ​about​ ​state​ ​intentions​ ​in​ ​regulating 
relationships​ ​of​ ​care.​ ​Yet​ ​Knauer​ ​makes​ ​a​ ​crucial​ ​second​ ​point,​ ​which​ ​is​ ​that​ ​we​ ​should 
not​ ​just​ ​be​ ​critical​ ​about​ ​​state​​ ​intentions.​ ​We​ ​must​ ​also​ ​be​ ​critical​ ​of​ ​our​ ​reliance​ ​on 
idealized​ ​concepts​ ​of​ ​autonomy​ ​because​ ​they​ ​have​ ​grossly​ ​distorted​ ​our​ ​understandings 
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of​ ​self-determination,​ ​decision-making,​ ​and​ ​liberty​ ​in​ ​ways​ ​that​ ​do​ ​not​ ​reflect​ ​real, 
diverse​ ​human​ ​experiences.  
‘Abstract’​ ​accounts​ ​of​ ​individual​ ​autonomy​ ​have​ ​been​ ​privileged​ ​in​ ​legal 
discourse​ ​​(Knauer​ ​2002,​ ​325)​.​ ​This​ ​privileging​ ​has​ ​resulted​ ​in​ ​our​ ​missing​ ​important 
information​ ​about​ ​how​ ​relationships,​ ​diverse​ ​abilities​ ​and​ ​opportunities​ ​on​ ​the​ ​ground 
have​ ​an​ ​impact​ ​on​ ​what​ ​we​ ​consider​ ​‘autonomous’​ ​action.​ ​Autonomy​ ​conceived​ ​of 
merely​ ​as​ ​a​ ​right​ ​to​ ​rational​ ​decision​ ​making​ ​and​ ​as​ ​a​ ​capacity​ ​to​ ​exercise​ ​that 
right—where​ ​an​ ​autonomous​ ​person’s​ ​decisions​ ​must​ ​also​ ​reflect​ ​‘responsible’​ ​and 
‘reasonable’​ ​choices—precludes​ ​a​ ​wider​ ​range​ ​of​ ​experiences,​ ​mental​ ​processes​ ​for 
decision-making​ ​as​ ​well​ ​as​ ​non-conforming​ ​preferences​ ​from​ ​our​ ​conceptions​ ​of 
autonomous​ ​action.​ ​Understanding​ ​and​ ​accepting​ ​the​ ​implications​ ​of​ ​the​ ​complexity​ ​of 
human​ ​vulnerability​ ​and​ ​dependency​ ​means​ ​that​ ​fostering​ ​autonomy​ ​must​ ​be​ ​responsive 
and​ ​adaptive​ ​to​ ​differing​ ​contexts​ ​and​ ​abilities.​ ​Thus,​ ​for​ ​some​ ​people,​ ​protecting 
autonomy​ ​might​ ​not​ ​meaningfully​ ​include​ ​protecting​ ​a​ ​broad​ ​‘freedom​ ​to​ ​choose’​ ​things 
for​ ​one’s​ ​self​ ​(and​ ​doing​ ​so​ ​may​ ​actually​ ​be​ ​in​ ​conflict​ ​with​ ​providing​ ​competent​ ​care). 
In​ ​practice,​ ​​limiting​​ ​options​ ​and​ ​providing​ ​​structured​ ​choices​​ ​can​ ​be​ ​consistent​ ​with 
respecting​ ​an​ ​individual’s​ ​freedom.  
In​ ​the​ ​case​ ​of​ ​legal​ ​guardianships,​ ​the​ ​standard​ ​for​ ​capacity​ ​is​ ​determinative​ ​with 
respect​ ​to​ ​the​ ​scope​ ​of​ ​autonomy​ ​a​ ​ward​ ​can​ ​legally​ ​exercise.​ ​Depending​ ​on​ ​the​ ​judge’s 
competence​ ​ruling,​ ​the​ ​legal​ ​rights​ ​and​ ​freedoms​ ​of​ ​a​ ​ward​ ​can​ ​be​ ​severely​ ​restricted. 
Knauer​ ​has​ ​argued​ ​that​ ​although​ ​the​ ​legal​ ​standard​ ​of​ ​capacity​ ​may​ ​appear​ ​neutral,​ ​on​ ​a 
closer​ ​look​ ​it​ ​reflects​ ​assumptions​ ​about​ ​persons​ ​which​ ​are​ ​effectively​ ​“coded​ ​as​ ​white, 
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male,​ ​and​ ​able​ ​bodied”​ ​which​ ​has​ ​resulted​ ​in​ ​the​ ​historical​ ​and​ ​legal​ ​marginalization​ ​of 
many​ ​people​ ​​(Knauer​ ​2002,​ ​341;​ ​see​ ​also​ ​Stefan​ ​1993)​.​ ​Knauer​ ​argues​ ​that​ ​people​ ​have 
been​ ​marginalized​ ​by​ ​the​ ​assumptions​ ​inherent​ ​in​ ​the​ ​capacity​ ​doctrine​ ​in​ ​two​ ​major 
ways:​ ​(1)​ ​through​ ​inquiries​ ​into​ ​the​ ​“reasonableness”​ ​of​ ​an​ ​individual’s​ ​decision​ ​and​ ​her 
ability​ ​to​ ​engage​ ​in​ ​the​ ​“deliberative​ ​decision-making​ ​process,”​ ​and​ ​(2)​ ​through​ ​a​ ​court’s 
reluctance​ ​to​ ​validate​ ​an​ ​individual’s​ ​identity​ ​​(Knauer​ ​2002,​ ​342)​.​ ​Non-normative 
choices​ ​have​ ​been​ ​dismissed​ ​as​ ​unreasonable​ ​on​ ​the​ ​grounds​ ​that​ ​they​ ​depart​ ​from​ ​what 
most​ ​‘reasonable’​ ​people​ ​would​ ​choose​ ​for​ ​themselves.  
For​ ​example,​ ​courts​ ​have​ ​historically​ ​been​ ​reluctant​ ​to​ ​validate​ ​an​ ​individual’s 
sexual​ ​identity​ ​as​ ​a​ ​rational​ ​or​ ​reasonable​ ​choice,​ ​especially​ ​in​ ​cases​ ​where​ ​that​ ​identity 
was​ ​not​ ​made​ ​public​ ​to​ ​family​ ​members.​ ​As​ ​a​ ​consequence,​ ​the​ ​wishes​ ​and​ ​intentions​ ​of 
‘non-conforming’​ ​people​ ​on​ ​account​ ​of​ ​their​ ​sexual​ ​identities,​ ​gender​ ​performance, 
and/or​ ​non-conforming​ ​relationships​ ​with​ ​others​ ​have​ ​been​ ​dismissed​ ​on​ ​the​ ​grounds​ ​that 
their​ ​sexual​ ​partners​ ​had​ ​an​ ​“undue​ ​influence”​ ​over​ ​the​ ​individual’s​ ​decision-making 
capacities​ ​​(Knauer​ ​2002,​ ​345)​. 
Knauer​ ​argues​ ​that​ ​the​ ​capacity​ ​standard​ ​has​ ​been​ ​and​ ​is​ ​a​ ​“powerful​ ​tool​ ​of​ ​the 
state”​ ​and​ ​that​ ​it​ ​disadvantages​ ​people​ ​who​ ​do​ ​not​ ​conform​ ​to​ ​“majority​ ​interests​ ​and 
values”​ ​​(Knauer​ ​2002,​ ​347)​.​ ​Importantly,​ ​she​ ​also​ ​recognizes​ ​that​ ​challenging​ ​the​ ​legal 
standards​ ​and​ ​practices​ ​around​ ​capacity​ ​determinations​ ​has​ ​resulted​ ​in​ ​an​ ​undue 
privileging​ ​of​ ​abstract​ ​individual​ ​autonomy—where​ ​a​ ​rights-based​ ​claim​ ​for​ ​maximal 
choice-making​ ​overshadows​ ​a​ ​tempered​ ​need​ ​for​ ​cooperative​ ​self​ ​determination. 
Sometimes​ ​this​ ​privileging​ ​comes​ ​at​ ​the​ ​expense​ ​of​ ​responding​ ​to​ ​human​ ​need.​ ​When​ ​this 
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happens,​ ​Knauer​ ​argues​ ​“we​ ​run​ ​the​ ​risk​ ​of​ ​attempting​ ​to​ ​preserve​ ​a​ ​legal​ ​fiction​ ​at​ ​the 
expense​ ​of​ ​the​ ​safety​ ​and​ ​dignity​ ​of​ ​some​ ​of​ ​the​ ​most​ ​vulnerable​ ​individuals​ ​in​ ​society” 
(Knauer​ ​2002,​ ​347)​.  
Consider​ ​a​ ​teenager​ ​with​ ​severe​ ​fetal​ ​alcohol​ ​syndrome​ ​whose​ ​autonomous 
experience​ ​manifests​ ​in​ ​cooking​ ​his​ ​own​ ​meal.​ ​Such​ ​an​ ​action​ ​is​ ​not​ ​generally​ ​thought​ ​of 
as​ ​a​ ​major​ ​life​ ​event​ ​from​ ​an​ ​ableist​ ​perspective,​ ​but​ ​for​ ​someone​ ​who​ ​struggles​ ​with 
physical​ ​coordination,​ ​rule​ ​following,​ ​and​ ​bodily​ ​control,​ ​successfully​ ​preparing​ ​a​ ​meal 
on​ ​one’s​ ​own​ ​could​ ​share​ ​similar​ ​phenomenological​ ​qualities​ ​with​ ​other​ ​autonomous 
experiences,​ ​such​ ​as​ ​voting​ ​or​ ​filing​ ​for​ ​divorce,​ ​for​ ​example.​ ​Though​ ​his​ ​meal 
preparations​ ​may​ ​occur​ ​in​ ​the​ ​context​ ​of​ ​assistance​ ​(and​ ​as​ ​necessary,​ ​interference)​ ​from 
others​ ​(e.g.,​ ​he​ ​is​ ​about​ ​to​ ​spill​ ​boiling​ ​water​ ​on​ ​himself),​ ​this​ ​context​ ​should​ ​not​ ​detract 
from​ ​the​ ​important​ ​value​ ​he​ ​gains​ ​in​ ​his​ ​sense​ ​of​ ​accomplishing​ ​something​ ​for​ ​himself.​ ​In 
his​ ​case,​ ​though,​ ​the​ ​law​ ​might​ ​not​ ​recognize​ ​a​ ​legal​ ​right​ ​to​ ​autonomy​ ​due​ ​to​ ​his​ ​age​ ​and 
his​ ​mental​ ​abilities.​ ​Nevertheless,​ ​his​ ​need​ ​to​ ​experience​ ​self-determination​ ​by​ ​acting​ ​and 
doing​ ​things​ ​according​ ​to​ ​his​ ​own​ ​will​ ​remains​ ​an​ ​important​ ​moral​ ​and​ ​political​ ​interest 
central​ ​to​ ​his​ ​humanity.  
The​ ​sway​ ​towards​ ​maximizing​ ​autonomy,​ ​which​ ​Knauer​ ​identifies​ ​as​ ​a 
consequence​ ​of​ ​abstractions​ ​about​ ​liberty​ ​and​ ​human​ ​decision-making,​ ​echoes​ ​what 
Singer​ ​and​ ​Carney​ ​claim​ ​are​ ​the​ ​two​ ​overarching​ ​and​ ​competing​ ​goals​ ​in​ ​the​ ​care​ ​of 
intellectually​ ​disadvantaged​ ​people:​ ​the​ ​maximization​ ​of​ ​the​ ​individual’s​ ​freedom​ ​and​ ​the 
adequate​ ​protection​ ​of​ ​the​ ​individual’s​ ​welfare​ ​​(Carney​ ​et​ ​al.​ ​1985)​.​ ​Supportingly:  
The​ ​right​ ​to​ ​autonomy​ ​and​ ​self-determination​ ​should​ ​allow​ ​us​ ​to​ ​make​ ​our​ ​own 
decisions.​ ​It​ ​should​ ​also​ ​allow​ ​us​ ​to​ ​make​ ​decisions​ ​that​ ​others​ ​may​ ​think​ ​are 
"wrong."​ ​Guardianship​ ​or​ ​conservatorship​ ​should​ ​not​ ​be​ ​required​ ​or​ ​used​ ​simply 
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because​ ​a​ ​person​ ​makes​ ​a​ ​decision​ ​that​ ​other​ ​people​ ​do​ ​not​ ​understand​ ​or​ ​agree 
with,​ ​or​ ​because​ ​the​ ​person​ ​has​ ​a​ ​certain​ ​disability​ ​or​ ​diagnosis.​ ​The​ ​court​ ​and 
the​ ​guardian​ ​or​ ​conservator​ ​must​ ​try​ ​to​ ​strike​ ​a​ ​balance​ ​between​ ​helping​ ​adults​ ​to 
decide​ ​for​ ​themselves,​ ​and​ ​restricting​ ​some​ ​of​ ​the​ ​areas​ ​where​ ​they​ ​are​ ​in​ ​need​ ​of 
decision​ ​making​ ​assistance​ ​​(Chief​ ​Judges​ ​2003,​ ​6)​.  
 
The​ ​problem​ ​described​ ​here​ ​is​ ​that,​ ​in​ ​effect,​ ​what​ ​a​ ​judge,​ ​lawyer,​ ​or​ ​guardian​ ​may 
consider​ ​to​ ​be​ ​responsible​ ​or​ ​reasonable​ ​can​ ​problematically​ ​be​ ​regarded​ ​as​ ​a​ ​matter​ ​of 
what​ ​the​ ​majority​ ​considers​ ​to​ ​be​ ​a​ ​‘normal’​ ​choice.​ ​‘Eccentric’​ ​or​ ​non-majority 
conforming​ ​choices​ ​can​ ​end​ ​up​ ​labeled​ ​as​ ​irresponsible,​ ​unreasonable,​ ​or​ ​the 
consequence​ ​of​ ​someone​ ​else’s​ ​undue​ ​influence—not​ ​the​ ​product​ ​of​ ​one’s​ ​own​ ​authentic 
desires.​ ​The​ ​typical​ ​response​ ​to​ ​‘wrong’​ ​choice-making​ ​has​ ​been​ ​to​ ​limit​ ​the 
rights/freedoms​ ​of​ ​the​ ​individual​ ​and/or​ ​ignore​ ​their​ ​preferences​ ​altogether​ ​in​ ​practice.  
Legal​ ​reforms—such​ ​as​ ​those​ ​recommended​ ​by​ ​ARC​ ​and​ ​adopted​ ​by​ ​the​ ​State​ ​of 
Minnesota​ ​in​ ​the​ ​Ward’s​ ​Bill​ ​of​ ​Rights​ ​statute—aim​ ​to​ ​protect​ ​a​ ​ward’s​ ​autonomy.​ ​Yet 
Knauer’s​ ​work​ ​suggests​ ​going​ ​beyond​ ​a​ ​mere​ ​pendulum​ ​swing​ ​towards​ ​‘more’ 
autonomy.​ ​Rather,​ ​her​ ​argument​ ​is​ ​that​ ​the​ ​legal​ ​response​ ​should​ ​not​ ​be​ ​to​ ​unreflectively 
protect​ ​‘autonomy’​ ​in​ ​the​ ​idealized​ ​and​ ​abstract​ ​sense.​ ​Protecting​ ​autonomy​ ​in​ ​the 
abstract​ ​sense​ ​tends​ ​to​ ​reflect​ ​libertarian​ ​values​ ​and​ ​does​ ​not​ ​position​ ​guardians​ ​to 
appropriately​ ​respond​ ​to​ ​the​ ​complex​ ​vulnerabilities,​ ​abilities,​ ​and​ ​needs​ ​of​ ​wards. 
Instead​ ​we​ ​must​ ​critically​ ​examine​ ​our​ ​very​ ​conception​ ​of​ ​autonomy​ ​in​ ​non-ideal​ ​terms.  
Using​ ​the​ ​nature,​ ​type,​ ​or​ ​quality​ ​of​ ​the​ ​choices​ ​people​ ​make​ ​as​ ​an​ ​indicator​ ​of​ ​a 
person’s​ ​basic​ ​ability​ ​to​ ​make​ ​decisions​ ​is​ ​problematic​ ​because​ ​non-normative​ ​choices 
can​ ​too​ ​easily​ ​be​ ​confused​ ​with​ ​‘wrong,’​ ​‘incorrect,’​ ​or​ ​even​ ​‘harmful’​ ​ones.​ ​But​ ​there​ ​is 
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another​ ​problem​ ​with​ ​evaluating​ ​the​ ​types​ ​of​ ​choices​ ​people​ ​make​ ​as​ ​an​ ​element​ ​of 
autonomous​ ​action.​ ​This​ ​is​ ​the​ ​problem​ ​of​ ​authenticity.  
Addressing​ ​authenticity​ ​requires​ ​that​ ​we​ ​return​ ​to​ ​the​ ​problem​ ​initially​ ​outlined​ ​in 
Chapter​ ​1,​ ​which​ ​is​ ​whether​ ​authenticity​ ​should​ ​bear​ ​on​ ​our​ ​determinations​ ​of 
autonomous​ ​action.​ ​To​ ​recap,​ ​an​ ​individual’s​ ​choice​ ​can​ ​be​ ​thought​ ​of​ ​as​ ​informed​ ​by 
either​ ​her​ ​preferences​ ​or​ ​her​ ​needs.​ ​It​ ​might​ ​be​ ​thought​ ​that​ ​a​ ​person​ ​acts​ ​autonomously 
when​ ​her​ ​actions​ ​align​ ​with​ ​her​ ​real,​ ​authentic​ ​desires—or​ ​preferences​ ​that​ ​are​ ​the 
product​ ​of​ ​her​ ​own​ ​reflection​ ​and​ ​will—and​ ​which​ ​are​ ​not​ ​the​ ​product​ ​of​ ​other​ ​people’s 
wills.​ ​In​ ​Chapter​ ​1,​ ​I​ ​argued​ ​that​ ​authenticity​ ​is​ ​not​ ​necessary​ ​for​ ​an​ ​action​ ​to​ ​be 
autonomous​ ​because​ ​all​ ​preferences​ ​are,​ ​to​ ​some​ ​degree,​ ​influenced​ ​by​ ​‘external’​ ​factors. 
The​ ​authenticity​ ​barrier​ ​unnecessarily​ ​excludes​ ​some​ ​choices​ ​that​ ​are​ ​perceived​ ​as 
‘unduly’​ ​the​ ​product​ ​of​ ​someone​ ​else’s​ ​influence.  
In​ ​the​ ​abstract​ ​and​ ​idealized​ ​sense,​ ​autonomy​ ​involves​ ​a​ ​​right​ ​to​ ​choose​ ​​amongst 
preferences​ ​even​ ​if​ ​those​ ​preferences​ ​are​ ​eccentric,​ ​wrong,​ ​or​ ​unreasonable.​ ​What​ ​matters 
on​ ​an​ ​ideal​ ​account​ ​is​ ​whether​ ​the​​ ​preferences​ ​are​ ​an​ ​individual’s​ ​own​.​ ​One​ ​exercises​ ​a 
right​ ​to​ ​autonomy,​ ​so​ ​understood,​ ​by​ ​realizing​ ​one’s​ ​preferences​ ​(even​ ​the​ ​bad​ ​ones). 
However,​ ​such​ ​a​ ​presumption​ ​is​ ​problematic​ ​in​ ​the​ ​guardianship​ ​context​ ​because,​ ​in 
non-ideal​ ​settings​ ​such​ ​as​ ​these,​ ​a​ ​ward​ ​is​ ​acutely​ ​vulnerable​ ​to​ ​the​ ​influence​ ​of​ ​others, 
perhaps​ ​even​ ​more​ ​so​ ​because​ ​of​ ​the​ ​ward’s​ ​dependency​ ​needs.​ ​The​ ​realization​ ​of​ ​some 
preferences​ ​could​ ​in​ ​fact​ ​be​ ​detrimental​ ​to​ ​her​ ​broader​ ​capacity​ ​to​ ​make​ ​decisions.​ ​On​ ​an 
ideal​ ​account,​ ​a​ ​ward​ ​may​ ​consistently​ ​fail​ ​to​ ​meet​ ​an​ ​‘authenticity’​ ​standard​ ​and​ ​is​ ​thus 
simply​ ​not​ ​positioned​ ​to​ ​exercise​ ​autonomy.  
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On​ ​a​ ​non-ideal​ ​account​ ​of​ ​autonomy,​ ​a​ ​person​ ​who​ ​has​ ​been​ ​deemed​ ​‘incapable’ 
of​ ​rational​ ​decision-making​ ​does​ ​not​ ​assert​ ​a​ ​​right​​ ​to​ ​realize​ ​any​ ​or​ ​all​ ​of​ ​her​ ​preferences. 
Rather,​ ​her​ ​​need​ ​​to​ ​make​ ​decisions​ ​must​ ​be​ ​both​ ​recognized​ ​and​ ​responded​ ​to​ ​by​ ​the 
guardian​ ​in​ ​ways​ ​that​ ​appropriately​ ​reflect​ ​her​ ​unique​ ​capabilities,​ ​vulnerabilities,​ ​and 
dependencies.​ ​Responding​ ​to​ ​this​ ​need​ ​to​ ​make​ ​decisions​ ​will​ ​require​ ​a​ ​collaborative 
evaluation​ ​of​ ​the​ ​legitimate​ ​and​ ​illegitimate​ ​influences​ ​shaping​ ​her​ ​preferences​ ​and 
values.​ ​Responding​ ​to​ ​a​ ​ward’s​ ​need​ ​for​ ​autonomy​ ​in​ ​this​ ​way,​ ​as​ ​I​ ​argued​ ​in​ ​Chapter​ ​2, 
is​ ​consistent​ ​with​ ​the​ ​responsibility​ ​to​ ​protect​ ​the​ ​individual​ ​from​ ​harm​ ​and​ ​does​ ​not 
require​ ​that​ ​an​ ​individual​ ​have​ ​or​ ​be​ ​capable​ ​of​ ​forming​ ​‘authentic’​ ​preferences​ ​or​ ​that​ ​an 
abstract​ ​‘right’​ ​to​ ​choose​ ​amongst​ ​her​ ​preferences​ ​must​ ​be​ ​protected.  
Moreover,​ ​in​ ​the​ ​literature​ ​on​ ​guardianships,​ ​the​ ​principle​ ​of​ ​‘no​ ​less​ ​restrictive 
means’​ ​is​ ​what​ ​“allows​ ​a​ ​person​ ​to​ ​keep​ ​as​ ​much​ ​autonomy​ ​and​ ​self-determination​ ​as 
possible​ ​while​ ​still​ ​protecting​ ​the​ ​person”​ ​in​ ​a​ ​guardianship​ ​​(Chief​ ​Judges​ ​2003,​ ​6)​.​ ​Yet 
this​ ​characterization​ ​reflects​ ​the​ ​very​ ​idealization​ ​and​ ​abstraction​ ​of​ ​autonomy​ ​that 
Knauer​ ​notes​ ​is​ ​problematic.​ ​It​ ​is​ ​problematic​ ​because​ ​it​ ​continues​ ​to​ ​treat​ ​autonomy​ ​as 
fundamentally​ ​at​ ​odds​ ​with​ ​protection,​ ​which​ ​can,​ ​in​ ​some​ ​cases,​ ​run​ ​contrary​ ​to​ ​the 
states​ ​of​ ​dependency​ ​and​ ​vulnerability​ ​that​ ​many​ ​individuals​ ​with​ ​cognitive​ ​disabilities 
experience.​ ​The​ ​construction​ ​of​ ​this​ ​dichotomy​ ​between​ ​autonomy​ ​and​ ​paternalism 
abstracts​ ​individual​ ​rights​ ​and​ ​self-directed​ ​experience​ ​from​ ​the​ ​relational,​ ​real-life 
contexts​ ​in​ ​which​ ​autonomy​ ​is​ ​situated​ ​and​ ​practiced​ ​by​ ​everyone.​ ​Treating​ ​autonomy​ ​as 
a​ ​right​ ​belonging​ ​only​ ​to​ ​an​ ​‘independent,​ ​capable,​ ​reasonable​ ​individual’​ ​misses​ ​these 
relational​ ​and​ ​non-ideal​ ​features.  
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What​ ​I​ ​call​ ​“the​ ​conflict​ ​of​ ​values​ ​problem”​ ​in​ ​guardianships​ ​has​ ​been​ ​set​ ​up​ ​by 
Peter​ ​Singer​ ​and​ ​others​ ​as​ ​a​ ​juxtaposition​ ​between​ ​freedom​ ​and​ ​protection—pitting 
autonomy​ ​and​ ​paternalism​ ​against​ ​one​ ​another.​ ​As​ ​Chapters​ ​1​ ​and​ ​2​ ​have​ ​argued, 
however,​ ​I​ ​think​ ​we​ ​should​ ​reconsider​ ​whether​ ​this​ ​‘conflict’​ ​reflects​ ​a​ ​meaningful 
account​ ​of​ ​liberty.​ ​I​ ​also​ ​think​ ​there​ ​is​ ​a​ ​need​ ​from​ ​a​ ​theoretical​ ​perspective​ ​to​ ​explore 
further​ ​what​ ​sorts​ ​of​ ​actions​ ​constitute​ ​legitimate​ ​or​ ​illegitimate​ ​interferences​ ​in 
relationships​ ​of​ ​care.​ ​A​ ​central​ ​problem​ ​with​ ​framing​ ​the​ ​‘conflict​ ​of​ ​values​ ​problem’​ ​as 
‘autonomy​ ​vs​ ​paternalism’​ ​is​ ​that​ ​it​ ​does​ ​not​ ​reflect​ ​how​ ​individual​ ​freedom​ ​is​ ​correlated 
with​ ​and​ ​interconnected​ ​to​ ​other​ ​people’s​ ​involvement,​ ​oversight,​ ​care,​ ​protection​ ​and 
assistance​ ​in​ ​meeting​ ​our​ ​needs.​ ​These​ ​‘interferences’​ ​are​ ​part​ ​of​ ​the​ ​human 
experience—not​ ​just​ ​the​ ​experiences​ ​of​ ​acutely​ ​vulnerable​ ​people.  
 
3.4​ ​Autonomy​ ​as​ ​a​ ​Need​ ​in​ ​Guardianships 
In​ ​this​ ​section​ ​I​ ​provide​ ​several​ ​reasons​ ​why​ ​I​ ​think​ ​we​ ​ought​ ​to​ ​begin​ ​theorizing 
autonomy​ ​as​ ​a​ ​human​ ​need.​ ​First,​ ​there​ ​is​ ​a​ ​conceptual​ ​gap​ ​between​ ​the​ ​theorization​ ​of 
autonomy​ ​in​ ​philosophy​ ​and​ ​how​ ​it​ ​is​ ​used​ ​in​ ​legal​ ​contexts​ ​such​ ​as​ ​guardianships.​ ​This 
gap​ ​may​ ​be​ ​attributed​ ​to​ ​miscommunication​ ​about​ ​the​ ​meaning​ ​of​ ​the​ ​term,​ ​but​ ​as​ ​I’ve 
suggested​ ​throughout​ ​this​ ​work,​ ​I​ ​think​ ​the​ ​gap​ ​runs​ ​deeper​ ​than​ ​word​ ​choice.​ ​What 
seems​ ​to​ ​be​ ​missing​ ​from​ ​the​ ​practice​ ​of​ ​care​ ​in​ ​guardianships​ ​is​ ​a​ ​rich​ ​sense​ ​of​ ​what​ ​it 
means​ ​for​ ​caretakers​ ​to​ ​respond​ ​to​ ​the​ ​human​ ​need​ ​to​ ​be​ ​self-determining​ ​and​ ​why 
responding​ ​to​ ​that​ ​need​ ​is​ ​vitally​ ​important.​ ​A​ ​second​ ​related​ ​point​ ​is​ ​that​ ​I​ ​think​ ​shifting 
the​ ​theoretical​ ​focus​ ​of​ ​autonomy​ ​from​ ​‘right’​ ​to​ ​‘need’​ ​can​ ​better​ ​position​ ​us​ ​to 
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understand​ ​what​ ​it’s​ ​like​ ​for​ ​people,​ ​and​ ​especially​ ​cognitively​ ​vulnerable​ ​individuals,​ ​to 
experience​ ​liberty​ ​and​ ​the​ ​corresponding​ ​need​ ​for​ ​autonomy.​ ​Third,​ ​theorizing​ ​autonomy 
as​ ​a​ ​need​ ​can​ ​help​ ​us​ ​reframe​ ​the​ ​ethical​ ​‘conflict’​ ​between​ ​paternalism​ ​and​ ​autonomy 
and​ ​is​ ​compatible​ ​with​ ​needs-based​ ​care​ ​ethics​ ​frameworks.  
On​ ​my​ ​first​ ​point,​ ​the​ ​concepts​ ​of​ ​self-determination,​ ​independence,​ ​freedom,​ ​self 
decision-making,​ ​and​ ​informed​ ​consent​ ​can​ ​be​ ​treated​ ​as​ ​interchangeable​ ​descriptions​ ​of 
the​ ​concept​ ​of​ ​autonomy,​ ​which​ ​results​ ​in​ ​attorneys,​ ​legal​ ​scholars,​ ​philosophers, 
legislators,​ ​ethics​ ​committees,​ ​and​ ​private​ ​organizations​ ​talking​ ​past​ ​one​ ​another​ ​about 
just​ ​what​ ​the​ ​term​ ​‘autonomy’​ ​refers​ ​to.​ ​For​ ​example,​ ​consider​ ​Margaret​ ​Jasper’s 
treatment​ ​of​ ​autonomy:  
The​ ​right​ ​to​ ​make​ ​decisions​ ​regarding​ ​one’s​ ​personal​ ​affairs,​ ​and​ ​to​ ​manage​ ​one’s 
property,​ ​is​ ​a​ ​fundamental​ ​right​ ​of​ ​every​ ​American​ ​citizen…a​ ​properly​ ​conducted 
guardianships​ ​or​ ​conservatorship​ ​may​ ​allow​ ​the​ ​individual​ ​to​ ​participate​ ​in​ ​the 
management​ ​of​ ​his​ ​or​ ​her​ ​finances​ ​and​ ​health​ ​care,​ ​and​ ​allow​ ​the​ ​individual​ ​a​ ​certain 
degree​ ​of​ ​autonomy​ ​​(Jasper​ ​2008,​ ​1)​. 
 
Here,​ ​Jaspers​ ​claims​ ​that​ ​autonomy​ ​is​ ​a​ ​matter​ ​of​ ​degree,​ ​yet​ ​all​ ​citizens​ ​have​ ​a 
fundamental​ ​“right​ ​to​ ​make​ ​decisions.”​ ​While​ ​ARC​ ​​(“The​ ​Arc”​ ​2017)​​ ​considers​ ​that​ ​an 
individual​ ​gives​ ​up​ ​her​ ​right​ ​to​ ​make​ ​decisions​ ​while​ ​retaining​ ​the​ ​‘power’​ ​to​ ​do​ ​so: 
“Since​ ​guardianship​ ​and​ ​conservatorship​ ​represents​ ​a​ ​transfer​ ​of​ ​the​ ​responsibility​ ​for 
exercising​ ​an​ ​individual's​ ​rights,​ ​adequate​ ​safeguards​ ​are​ ​needed​ ​to​ ​assure​ ​the​ ​individual 
retains​ ​as​ ​much​ ​decision-making​ ​power​ ​as​ ​possible”​ ​​(Chief​ ​Judges​ ​2003,​ ​11)​.​ ​Or​ ​further, 
we​ ​might​ ​consider​ ​Barnes’s​ ​discussion:​ ​“The​ ​right​ ​to​ ​autonomy​ ​for​ ​many​ ​disabled 
persons​ ​has​ ​evolved​ ​from​ ​simply​ ​a​ ​right​ ​to​ ​be​ ​left​ ​alone​ ​to​ ​the​ ​right​ ​to​ ​assistance​ ​in 
achieving​ ​personal​ ​objectives”​ ​​(Barnes​ ​1992,​ ​646)​.​ ​Here,​ ​autonomy​ ​is​ ​considered​ ​a 
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‘right’,​ ​but​ ​not​ ​a​ ​right​ ​that​ ​is​ ​inextricably​ ​linked​ ​with​ ​negative​ ​liberty.​ ​Barnes’s​ ​account 
acknowledges​ ​that​ ​the​ ​practice​ ​of​ ​autonomy​ ​is​ ​not​ ​an​ ​individual​ ​or​ ​independent 
phenomenon,​ ​and​ ​that​ ​​assistance​​ ​rather​ ​than​ ​liberty,​ ​may​ ​be​ ​the​ ​more​ ​appropriate 
response​ ​for​ ​another’s​ ​realizing​ ​it. 
The​ ​examples​ ​above​ ​provide​ ​a​ ​sample​ ​of​ ​the​ ​widespread​ ​miscommunication​ ​and 
mis-conceptualization​ ​around​ ​autonomy​ ​in​ ​guardianships.​ ​This​ ​brings​ ​us​ ​to​ ​the​ ​second 
point.​ ​To​ ​mitigate​ ​the​ ​gap​ ​which​ ​results​ ​from​ ​this​ ​misconceptualization,​ ​in​ ​Chapter​ ​2​ ​I 
provided​ ​some​ ​reasons​ ​why​ ​I​ ​think​ ​we​ ​should​ ​conceptualize​ ​autonomy​ ​as​ ​a​ ​need.​ ​To 
recap,​ ​a​ ​needs​ ​based​ ​framework​ ​can​ ​help​ ​guardians​ ​understand​ ​why​ ​providing​ ​a​ ​ward 
with​ ​opportunities​ ​for​ ​self-determination​ ​is​ ​not​ ​superfluous,​ ​but​ ​on​ ​the​ ​same​ ​level​ ​of 
moral​ ​importance​ ​as​ ​responding​ ​to​ ​a​ ​ward’s​ ​need​ ​for​ ​food,​ ​water,​ ​shelter,​ ​and​ ​medical 
care.​ ​Autonomy​ ​as​ ​a​ ​need​ ​is​ ​a​ ​basic​ ​and​ ​integral​ ​part​ ​of​ ​the​ ​human​ ​experience​ ​and​ ​carries 
with​ ​it​ ​a​ ​moral​ ​obligation​ ​to​ ​respond​ ​(not​ ​just​ ​a​ ​legal​ ​one​ ​in​ ​the​ ​case​ ​where​ ​statutory​ ​law 
requires​ ​it).  
Furthermore,​ ​rights​ ​based​ ​theories​ ​of​ ​autonomy​ ​ground​ ​a​ ​right​ ​to​ ​autonomy​ ​in 
positive​ ​and​ ​natural​ ​law​ ​systems.​ ​Thus,​ ​they​ ​are​ ​susceptible​ ​to​ ​social​ ​contingencies​ ​like 
the​ ​existence​ ​of​ ​functioning​ ​positive​ ​legal​ ​systems,​ ​and​ ​cultural,​ ​societal,​ ​or​ ​religious 
norms​ ​that​ ​validate​ ​such​ ​a​ ​right.​ ​‘Rights’​ ​also​ ​suggest​ ​an​ ​all-or-nothing​ ​approach​ ​to 
autonomy—an​ ​individual​ ​either​ ​has​ ​the​ ​right​ ​or​ ​she​ ​does​ ​not.​ ​Under​ ​this​ ​view,​ ​a​ ​guardian 
can​ ​easily​ ​brush​ ​this​ ​expectation​ ​of​ ​care​ ​aside​ ​as​ ​being​ ​relatively​ ​insignificant—as​ ​not 
having​ ​an​ ​important​ ​bearing​ ​on​ ​what​ ​is​ ​actually​ ​required​ ​of​ ​them​ ​in​ ​practice​ ​because​ ​the 
ward’s​ ​‘right’​ ​has​ ​effectively​ ​been​ ​taken​ ​away.​ ​Though​ ​guardianships​ ​are​ ​themselves​ ​the 
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product​ ​of​ ​positive​ ​law,​ ​the​ ​history​ ​of​ ​these​ ​practices​ ​suggest​ ​a​ ​long​ ​standing​ ​recognition 
of​ ​our​ ​social​ ​responsibility​ ​to​ ​respond​ ​to​ ​the​ ​needs​ ​associated​ ​with​ ​human​ ​vulnerability 
which​ ​transcends​ ​the​ ​particularities​ ​of​ ​legal​ ​systems.  
Needs​ ​are​ ​contextualized​ ​by​ ​human​ ​vulnerability​ ​and​ ​diversity​ ​without​ ​requiring 
that​ ​an​ ​individual​ ​be​ ​capable​ ​of​ ​any​ ​​particular​​ ​cognitive​ ​ability.​ ​Thus,​ ​an​ ​individual​ ​can 
assert​ ​her​ ​need​ ​even​ ​though​ ​she​ ​may​ ​lack​ ​the​ ​cognitive​ ​ability​ ​to​ ​assert​ ​her​ ​‘right.’​ ​Basic 
needs​ ​are​ ​not​ ​subject​ ​to​ ​non-recognition​ ​or​ ​dismissal​ ​in​ ​the​ ​same​ ​ways​ ​that​ ​rights​ ​are 
because​ ​human​ ​needs​ ​transcend​ ​positive​ ​legal​ ​systems​ ​and​ ​don’t​ ​require​ ​that​ ​individuals 
engage​ ​in​ ​‘reason’​ ​to​ ​recognize​ ​them.​ ​Needs​ ​can​ ​be​ ​universalized​ ​and​ ​particularized​ ​at 
the​ ​same​ ​time​ ​as​ ​the​ ​outflow​ ​of​ ​general​ ​and​ ​individualized​ ​human​ ​vulnerability.​ ​Needs 
also​ ​correspond​ ​with​ ​factual​ ​and​ ​moral​ ​claims​ ​that​ ​arise​ ​out​ ​of​ ​human​ ​experience​ ​and 
shared​ ​responsibility.​ ​In​ ​sum,​ ​rights​ ​are​ ​easily​ ​regarded​ ​as​ ​contingent,​ ​while​ ​human​ ​needs 
are​ ​transcendent​ ​(though​ ​it​ ​may​ ​be​ ​that​ ​the​ ​existence​ ​and​ ​social​ ​recognition​ ​of​ ​the​ ​need 
also​ ​generates​ ​a​ ​corresponding​ ​legal​ ​right​ ​to​ ​it.)  
Thinking​ ​of​ ​autonomy​ ​as​ ​a​ ​human​ ​need​ ​can​ ​also​ ​help​ ​us​ ​reframe​ ​the​ ​ethical 
tension​ ​between​ ​paternalism​ ​and​ ​autonomy​ ​in​ ​guardianships.​ ​When​ ​autonomy​ ​is​ ​thought 
of​ ​as​ ​a​ ​need,​ ​it​ ​is​ ​no​ ​longer​ ​conceptually​ ​at​ ​odds​ ​with​ ​a​ ​guardian’s​ ​power​ ​over​ ​the​ ​ward; 
rather,​ ​the​ ​need​ ​is​ ​one​ ​of​ ​several​ ​other​ ​basic​ ​human​ ​needs​ ​that​ ​a​ ​guardian​ ​already​ ​has​ ​an 
ethical​ ​and​ ​legal​ ​obligation​ ​to​ ​respond​ ​to​ ​in​ ​virtue​ ​of​ ​the​ ​expectations​ ​of​ ​care​ ​that​ ​arise 
out​ ​of​ ​the​ ​relationship.​ ​A​ ​ward’s​ ​expression​ ​of​ ​a​ ​need​ ​is​ ​not​ ​asserted​ ​against​ ​or​ ​in​ ​conflict 
with​ ​a​ ​guardian’s.​ ​That​ ​is,​ ​there​ ​is​ ​no​ ​‘right’​ ​asserted​ ​which​ ​aims​ ​to​ ​limit​ ​or​ ​restrict​ ​a 
guardian’s​ ​power,​ ​instead,​ ​the​ ​ward’s​ ​need​ ​simply​ ​emerges​ ​and​ ​the​ ​guardian​ ​must 
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respond​ ​appropriately.​ ​Thinking​ ​of​ ​autonomy​ ​as​ ​a​ ​need​ ​eliminates​ ​a​ ​guardian’s​ ​‘choice’ 
with​ ​respect​ ​to​ ​​whether​​ ​to​ ​respond​ ​to​ ​it.​ ​Instead,​ ​the​ ​guardian​ ​must​ ​use​ ​discretion​ ​about 
how​ ​​best​ ​to​ ​satisfy​ ​that​ ​need​ ​in​ ​light​ ​of​ ​the​ ​particular​ ​abilities​ ​of​ ​the​ ​individual​ ​in​ ​her 
care.  
This​ ​way​ ​of​ ​thinking​ ​about​ ​autonomy​ ​is,​ ​I​ ​believe,​ ​compatibile​ ​with​ ​national 
standards​ ​of​ ​care​ ​in​ ​guardianships.​ ​When​ ​the​ ​expression​ ​of​ ​needs​ ​and​ ​preferences 
overlap,​ ​national​ ​standards​ ​recommend​ ​that​ ​the​ ​guardian​ ​respond​ ​to​ ​need​ ​while​ ​also 
considering​ ​the​ ​ward’s​ ​preferences.​ ​Depending​ ​on​ ​the​ ​individual​ ​and​ ​the​ ​context, 
responding​ ​to​ ​the​ ​need​ ​for​ ​autonomy​ ​may​ ​or​ ​may​ ​not​ ​be​ ​realized​ ​by​ ​deferring​ ​to​ ​those 
preferences.​ ​This​ ​will​ ​depend​ ​on​ ​what​ ​those​ ​preferences​ ​are​ ​and​ ​what​ ​influences​ ​are 
shaping​ ​them.  
For​ ​example,​ ​responding​ ​to​ ​an​ ​individual’s​ ​need​ ​for​ ​autonomy​ ​may​ ​entail 
providing​ ​restricted​ ​choices​ ​where​ ​the​ ​options​ ​presented​ ​to​ ​the​ ​individual​ ​are 
predetermined.​ ​Consider​ ​a​ ​cognitively​ ​vulnerable​ ​ward​ ​with​ ​diabetes​ ​who​ ​is​ ​grocery 
shopping.​ ​The​ ​ward​ ​may​ ​prefer​ ​to​ ​purchase​​ ​only​​ ​juice​ ​and​ ​cookies.​ ​The 
guardian/caretaker​ ​in​ ​such​ ​circumstances​ ​must​ ​respond​ ​to​ ​the​ ​ward’s​ ​need​ ​to​ ​make 
decisions​ ​with​ ​respect​ ​to​ ​grocery​ ​shopping​ ​(because​ ​this​ ​is​ ​a​ ​fundamental​ ​need)​ ​while 
also​ ​ensuring​ ​the​ ​ward​ ​does​ ​not​ ​harm​ ​herself​ ​(by​ ​consuming​ ​massive​ ​amounts​ ​of​ ​sugar 
and​ ​suffering​ ​an​ ​insulin​ ​attack).​ ​Responding​ ​to​ ​the​ ​need​ ​to​ ​make​ ​decisions​ ​does​ ​not​ ​entail 
responding​ ​to​ ​any​ ​or​ ​all​ ​of​ ​the​ ​ward’s​ ​preferences.​ ​An​ ​alternative​ ​but​ ​morally​ ​appropriate 
response​ ​might​ ​instead​ ​involve​ ​collaboratively,​ ​if​ ​possible,​ ​generating​ ​a​ ​list​ ​of​ ​food 
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options​ ​that​ ​will​ ​meet​ ​the​ ​ward’s​ ​nutritional​ ​needs​ ​while​ ​also​ ​enabling​ ​her​ ​to​ ​make 
decisions​ ​with​ ​respect​ ​to​ ​which​ ​items​ ​on​ ​the​ ​list​ ​to​ ​purchase.  
What​ ​results​ ​from​ ​thinking​ ​of​ ​autonomy​ ​as​ ​a​ ​need​ ​is​ ​that​ ​our​ ​(and​ ​guardians’) 
conception​ ​of​ ​autonomy​ ​is​ ​better​ ​aligned​ ​with​ ​the​ ​fundamental​ ​value​ ​captured​ ​by​ ​the​ ​law. 
This​ ​value​ ​is,​ ​I​ ​think,​ ​that​ ​which​ ​is​ ​derived​ ​from​ ​an​ ​individual’s​ ​experience​ ​of​ ​making 
decisions​ ​and​ ​asserting​ ​her​ ​will​ ​in​ ​the​ ​world.​ ​Although​ ​I​ ​do​ ​not​ ​expect​ ​theorizing 
autonomy​ ​as​ ​a​ ​need​ ​will​ ​provide​ ​a​ ​template​ ​for​ ​guiding​ ​all​ ​caretaking​ ​actions,​ ​I​ ​do​ ​think 
it​ ​at​ ​least​ ​helps​ ​to​ ​conceptually​ ​underscore​ ​why​ ​guardians​ ​ought​ ​to​ ​take​ ​it​ ​seriously​ ​as 
one​ ​of​ ​their​ ​responsibilities​ ​of​ ​care.  
Finally,​ ​since​ ​guardianships​ ​are​ ​relationships​ ​of​ ​care,​ ​it​ ​makes​ ​sense​ ​to​ ​treat​ ​the 
need​ ​for​ ​autonomy​ ​as​ ​falling​ ​within​ ​a​ ​caretaker’s​ ​general​ ​responsibilities​ ​to​ ​respond​ ​to 
human​ ​need​ ​as​ ​established​ ​by​ ​the​ ​work​ ​of​ ​care​ ​ethicists.​ ​Guardians,​ ​because​ ​of​ ​their 
position​ ​of​ ​power​ ​(whether​ ​limited​ ​or​ ​plenary)​ ​are​ ​in​ ​a​ ​special​ ​position​ ​to​ ​recognize​ ​and 
leave​ ​open​ ​opportunities​ ​for​ ​wards​ ​to​ ​practice​ ​making​ ​choices​ ​in​ ​an​ ​assisted​ ​and​ ​safer 
setting.​ ​It​ ​is​ ​safer​ ​because​ ​a​ ​guardian​ ​can​ ​assist​ ​a​ ​ward​ ​in​ ​the​ ​deliberation​ ​process​ ​while 
mitigating​ ​negative​ ​consequences.​ ​A​ ​guardian​ ​can​ ​collaborate​ ​with​ ​a​ ​ward​ ​by​ ​offering 
foresight,​ ​imagining​ ​alternatives​ ​and​ ​explaining​ ​direct​ ​and​ ​indirect​ ​consequences, 
identifying​ ​conflicts​ ​of​ ​interest,​ ​identifying​ ​short​ ​and​ ​long​ ​term​ ​goals​ ​based​ ​on​ ​the​ ​ward’s 
relationships​ ​and​ ​expressed​ ​preferences​ ​when​ ​known—together,​ ​these​ ​activities​ ​support​ ​a 
ward’s​ ​meaningful​ ​exercise​ ​of​ ​autonomy.​ ​This​ ​kind​ ​of​ ​assistance​ ​makes​ ​it​ ​possible​ ​for​ ​a 
ward​ ​to​ ​make​ ​decisions​ ​about​ ​her​ ​preferences,​ ​that​ ​not​ ​only​ ​avoid​ ​harm,​ ​but​ ​which​ ​might 
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also​ ​bring​ ​satisfaction​ ​and​ ​a​ ​sense​ ​of​ ​well-being​ ​that​ ​follows​ ​from​ ​experiencing 
self-determination.  
 
3.5​ ​Conclusion 
As​ ​Knauer​ ​notes​ ​“despite​ ​our​ ​best​ ​intentions,​ ​when​ ​we​ ​venerate​ ​abstract​ ​principles​ ​of 
autonomy,​ ​we​ ​may​ ​too​ ​easily​ ​overlook​ ​the​ ​reality​ ​of​ ​need​ ​and​ ​mistake​ ​the​ ​ideal​ ​of​ ​liberty 
as​ ​a​ ​synonym​ ​for​ ​human​ ​dignity”​ ​​(Knauer​ ​2002,​ ​325)​.​ ​This​ ​project​ ​has​ ​aimed​ ​to​ ​respond 
to​ ​the​ ​concern​ ​Knauer​ ​expresses​ ​by​ ​sketching​ ​a​ ​non-ideal,​ ​needs-based​ ​account​ ​of 
autonomy​ ​as​ ​an​ ​alternative​ ​to​ ​the​ ​liberal​ ​fiction​ ​underlying​ ​philosophical​ ​and​ ​legal 
discourse​ ​on​ ​autonomy.​ ​Since​ ​guardianships​ ​are​ ​relationships​ ​of​ ​care,​ ​I​ ​relied​ ​on​ ​a​ ​care 
ethics​ ​approach​ ​for​ ​considering​ ​what​ ​it​ ​means​ ​to​ ​respond​ ​to​ ​the​ ​human​ ​need​ ​for 
autonomy​ ​competently.  
Specifically​ ​in​ ​this​ ​chapter,​ ​I​ ​offered​ ​a​ ​brief​ ​history​ ​of​ ​legal​ ​guardianships​ ​as​ ​well 
as​ ​a​ ​discussion​ ​on​ ​contemporary​ ​legal​ ​guardianship​ ​practices​ ​in​ ​the​ ​United​ ​States.​ ​These 
practices​ ​have,​ ​over​ ​time,​ ​prioritized​ ​property​ ​interests​ ​at​ ​the​ ​expense​ ​of​ ​persons,​ ​which 
has​ ​resulted​ ​in​ ​exploitative​ ​and​ ​oppressive​ ​practices​ ​within​ ​guardianships.​ ​The​ ​varied 
purposes​ ​of​ ​guardianships​ ​have​ ​also​ ​contributed​ ​to​ ​what​ ​I​ ​think​ ​is​ ​a​ ​mischaracterization 
of​ ​the​ ​central​ ​ethical​ ​problem​ ​in​ ​guardianships:​ ​the​ ​conflict​ ​of​ ​interests​ ​between​ ​a​ ​ward’s 
liberty​ ​and​ ​need​ ​for​ ​autonomy​ ​with​ ​that​ ​of​ ​a​ ​guardian​ ​or​ ​state’s​ ​power​ ​to​ ​exercise​ ​control 
over​ ​the​ ​ward.​ ​Though​ ​I​ ​do​ ​not​ ​claim​ ​that​ ​a​ ​guardian​ ​or​ ​state​ ​may​ ​never​ ​overstep​ ​its 
bounds,​ ​I​ ​do​ ​think​ ​that​ ​the​ ​conflict​ ​partially​ ​reflects​ ​a​ ​misconception​ ​of​ ​‘liberty’​ ​in​ ​that​ ​it 
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lacks​ ​a​ ​meaningful​ ​integration​ ​of​ ​the​ ​role​ ​that​ ​dependencies​ ​and​ ​vulnerabilities​ ​play​ ​in 
how​ ​we​ ​(including​ ​wards)​ ​experience​ ​liberty.  
Instead,​ ​non-idealized​ ​liberty​ ​must​ ​be​ ​theorized​ ​as​ ​interwoven​ ​in​ ​human 
dependency​ ​and​ ​relationships,​ ​which,​ ​at​ ​various​ ​points​ ​in​ ​our​ ​lives​ ​and​ ​depending​ ​on​ ​the 
extent​ ​of​ ​our​ ​vulnerabilities,​ ​may​ ​be​ ​made​ ​more​ ​meaningful​ ​with​ ​the​ ​assistance​ ​of,​ ​and 
sometimes,​ ​with​ ​interference​ ​from​ ​others. ​ ​Finally,​ ​I​ ​argued​ ​that​ ​philosophical​ ​and​ ​legal 23
reliance​ ​on​ ​idealized​ ​concepts​ ​of​ ​autonomy​ ​and​ ​liberty​ ​as​ ​a​ ​​right​​ ​can​ ​perpetuate 
normative​ ​stereotypes​ ​about​ ​decision-making​ ​and​ ​preference​ ​formation​ ​which​ ​establish 
unhelpful​ ​‘thresholds’​ ​that​ ​make​ ​it​ ​more​ ​difficult​ ​to​ ​determine​ ​the​ ​expectations​ ​of​ ​care​ ​in 
legal​ ​guardianships.​ ​The​ ​conflation​ ​of​ ​a​ ​‘right​ ​to​ ​autonomy’​ ​with​ ​a​ ​‘right​ ​to​ ​realize​ ​any 
preference’​ ​has​ ​resulted​ ​in​ ​a​ ​misunderstanding​ ​of​ ​what​ ​responding​ ​to​ ​the​ ​human​ ​need​ ​to 
make​ ​decisions​ ​entails.  
My​ ​suggestions​ ​in​ ​this​ ​chapter​ ​may​ ​generate​ ​concerns​ ​that​ ​guardians​ ​will​ ​simply 
be​ ​unmotivated​ ​to​ ​assume​ ​additional​ ​care​ ​responsibilities​ ​and​ ​there​ ​is​ ​little​ ​incentive​ ​for 
them​ ​to​ ​do​ ​so.​ ​Furthermore,​ ​requiring​ ​more​ ​supervision​ ​and​ ​specialized​ ​services​ ​may 
unduly​ ​overwhelm​ ​an​ ​ineffective​ ​and​ ​burdened​ ​court​ ​system.​ ​My​ ​response​ ​to​ ​these 
concerns​ ​is​ ​that​ ​taking​ ​the​ ​important​ ​need​ ​for​ ​autonomy​ ​seriously​ ​might​ ​require​ ​a 
rethinking​ ​of​ ​guardianship​ ​models​ ​themselves.​ ​It​ ​may,​ ​for​ ​example,​ ​be​ ​more​ ​helpful​ ​to 
move​ ​towards​ ​collaborative​ ​guardianship​ ​models​ ​where​ ​several​ ​individuals​ ​share 
responsibilities​ ​of​ ​care​ ​and​ ​serve​ ​cooperatively.​ ​Guardianships​ ​might​ ​also​ ​be​ ​supervised 
with​ ​the​ ​assistance​ ​of​ ​alternative​ ​dispute​ ​resolution​ ​centers​ ​so​ ​as​ ​to​ ​avoid​ ​using​ ​limited 
23​ ​See​ ​Nancy​ ​Hirschmann​ ​​(2009)​​ ​and​ ​Stacy​ ​Clifford​ ​Simplican​ ​​(2015)​. 
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court​ ​resources.​ ​Given​ ​the​ ​long​ ​standing​ ​purposes​ ​and​ ​important​ ​state​ ​interests​ ​that 
guardianships​ ​have​ ​served​ ​throughout​ ​history,​ ​it​ ​is​ ​not​ ​likely​ ​that​ ​they​ ​will​ ​disappear 
anytime​ ​soon.​ ​But,​ ​providing​ ​competent​ ​care​ ​within​ ​these​ ​relationships​ ​may​ ​require 
adopting​ ​new​ ​and​ ​better​ ​methods​ ​of​ ​responding​ ​to​ ​human​ ​need​ ​than​ ​the​ ​current​ ​model 
can​ ​accommodate.  
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Chapter​ ​4:​ ​Concluding​ ​Thoughts:​ ​Nussbaum’s​ ​Capabilities​ ​Approach​ ​and 
Non-Idealized​ ​Autonomy 
This​ ​chapter​ ​sets​ ​out​ ​to​ ​summarize​ ​and​ ​draw​ ​together​ ​the​ ​preceding​ ​chapters​ ​in​ ​order​ ​to 
consider​ ​the​ ​compatibility​ ​of​ ​a​ ​non-ideal​ ​approach​ ​to​ ​autonomy​ ​with​ ​Martha​ ​Nussbaum’s 
capabilities-based​ ​theory​ ​of​ ​justice.​ ​Because​ ​Nussbaum’s​ ​work​ ​is​ ​especially​ ​concerned 
with​ ​what​ ​diverse​ ​individuals​ ​are​ ​able​ ​​to​ ​do​​ ​and​ ​​to​ ​be​,​ ​her​ ​conception​ ​of​ ​justice​ ​appears 
naturally​ ​connected​ ​to​ ​a​ ​consideration​ ​of​ ​what​ ​it​ ​means​ ​​to​ ​experience​​ ​liberty​ ​and 
autonomy​ ​in​ ​our​ ​everyday​ ​lives.​ ​In​ ​what​ ​follows,​ ​I​ ​summarize​ ​the​ ​main​ ​points​ ​of​ ​each 
chapter​ ​before​ ​moving​ ​on​ ​to​ ​a​ ​textual​ ​analysis​ ​and​ ​critique​ ​of​ ​Nussbaum’s​ ​Capabilities 
Approach​ ​to​ ​justice.  
While​ ​Nussbaum’s​ ​work​ ​was​ ​anticipated​ ​and​ ​informed​ ​by​ ​that​ ​of​ ​Amartya​ ​Sen,​ ​it 
differs​ ​from​ ​his​ ​work​ ​by​ ​offering​ ​a​ ​specific​ ​list​ ​of​ ​“central​ ​human​ ​functionings”​ ​which 
she​ ​considers​ ​necessary​ ​for​ ​living​ ​a​ ​“truly​ ​human”​ ​and​ ​dignified​ ​life.​ ​As​ ​such,​ ​she​ ​argues 
that​ ​these​ ​functionings​ ​ought​ ​to​ ​be​ ​considered​ ​akin​ ​to​ ​political​ ​constitutional​ ​principles, 
which​ ​should​ ​be​ ​protected​ ​and​ ​fostered​ ​by​ ​political​ ​societies.​ ​Here,​ ​I​ ​consider​ ​how 
several​ ​of​ ​these​ ​‘functionings,’​ ​but​ ​especially​ ​that​ ​of​ ​‘practical​ ​reason,’​ ​could​ ​be​ ​modified 
by​ ​a​ ​non-ideal​ ​approach​ ​to​ ​theorizing​ ​about​ ​autonomy​ ​so​ ​as​ ​to​ ​more​ ​meaningfully 
incorporate​ ​people​ ​with​ ​cognitive​ ​and​ ​intellectual​ ​disabilities​ ​or​ ​impairments​ ​as​ ​direct 
subjects​ ​versus​ ​accidental​ ​beneficiaries​ ​of​ ​her​ ​account. 
Specifically,​ ​I​ ​argue​ ​that​ ​Nussbaum’s​ ​central​ ​functionings​ ​of​ ​‘bodily​ ​sovereignty,’ 
‘imagination​ ​and​ ​thought,’​ ​‘practical​ ​reason,’​ ​and​ ​‘control​ ​over​ ​one’s​ ​environment’​​ ​​are 
problematized​ ​by​ ​the​ ​realities​ ​of​ ​human​ ​vulnerabilities,​ ​dependencies,​ ​and​ ​cognitive 
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diversity​ ​in​ ​ways​ ​not​ ​fully​ ​considered​ ​by​ ​Nussbaum.​ ​When​ ​looked​ ​at​ ​cohesively,​ ​her 
descriptions​ ​of​ ​several​ ​of​ ​these​ ​functionings​ ​indicate​ ​a​ ​reliance​ ​on​ ​a​ ​normative​ ​account​ ​of 
human​ ​nature,​ ​despite​ ​her​ ​insistence​ ​that​ ​the​ ​theory’s​ ​aims​ ​are​ ​to​ ​the​ ​contrary.​ ​I’ll​ ​argue 
that​ ​several​ ​of​ ​her​ ​descriptions​ ​of​ ​these​ ​items​ ​indicate​ ​that​ ​they​ ​simply​ ​are​ ​features 
typically​ ​associated​ ​with​ ​an​ ​idealized​ ​approach​ ​to​ ​theorizing​ ​autonomy—though​ ​she 
never​ ​explicitly​ ​endorses​ ​autonomy​ ​as​ ​a​ ​central​ ​functioning.  
I​ ​think​ ​an​ ​important​ ​reason​ ​for​ ​the​ ​omission​ ​of​ ​the​ ​term​ ​‘autonomy’​ ​from​ ​her​ ​list 
of​ ​central​ ​functions​ ​may​ ​be​ ​attributed​ ​to​ ​her​ ​commitment​ ​to​ ​leave​ ​room​ ​for​ ​reasonable 
pluralistic​ ​interpretations​ ​of​ ​the​ ​set​ ​of​ ​functionings.​ ​Since​ ​autonomy​ ​is​ ​deeply​ ​rooted​ ​in 
Western​ ​Enlightenment​ ​and​ ​liberal​ ​thought​ ​and​ ​Nussbaum’s​ ​aims​ ​are​ ​globally​ ​oriented,​ ​it 
makes​ ​sense​ ​why​ ​Nussbaum​ ​would​ ​want​ ​to​ ​avoid​ ​such​ ​associations.​ ​Yet,​ ​as​ ​I’ll 
demonstrate​ ​in​ ​the​ ​second​ ​section​ ​of​ ​this​ ​chapter,​ ​despite​ ​excluding​ ​autonomy​ ​from​ ​the 
list​ ​of​ ​central​ ​functionings,​ ​an​ ​idealized​ ​conception​ ​of​ ​autonomy​ ​remains​ ​pervasive 
throughout​ ​her​ ​approach​ ​in​ ​ways​ ​that​ ​are​ ​problematic​ ​for​ ​its​ ​full​ ​incorporation​ ​of​ ​people 
with​ ​cognitive​ ​disabilities​ ​and​ ​impairments.​ ​By​ ​relying​ ​on​ ​a​ ​conceptualization​ ​of 
autonomy​ ​that​ ​implicates​ ​idealized​ ​understandings​ ​of​ ​cognitive​ ​behavior,​ ​Nussbaum’s 
account​ ​is​ ​unable​ ​to​ ​integrate​ ​people​ ​with​ ​cognitive​ ​impairments​ ​as​ ​​participants​ ​in​,​ ​and 
not​ ​just​ ​beneficiaries​ ​of​ ​her​ ​capabilities​ ​approach​ ​to​ ​justice.  
Nussbaum’s​ ​emphasis​ ​on​ ​what​ ​she​ ​perceives​ ​to​ ​be​ ​a​ ​“truly”​ ​human​ ​good​ ​life​ ​as 
well​ ​as​ ​her​ ​emphasis​ ​on​ ​choice,​ ​agency​ ​and​ ​treating​ ​an​ ​individual​ ​as​ ​a​ ​distinct​ ​end​ ​that​ ​is 
separate​ ​from​ ​others​ ​and​ ​community,​ ​effectively​ ​endorses​ ​an​ ​ontological​ ​account​ ​of 
persons​ ​that​ ​is​ ​non-relational,​ ​which​ ​downplays​ ​the​ ​significance​ ​of​ ​dependency​ ​and 
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vulnerability​ ​for​ ​everyone’s​ ​capabilities.​ ​At​ ​times,​ ​she​ ​vacillates​ ​between​ ​endorsing​ ​a 
view​ ​of​ ​human​ ​functioning​ ​that​ ​aims​ ​to​ ​respond​ ​to​ ​people’s​ ​particular​ ​capabilities​ ​while 
at​ ​the​ ​same​ ​time​ ​aiming​ ​to​ ​get​ ​people​ ​with​ ​cognitive​ ​disabilities​ ​up​ ​to​ ​a​ ​“normal” 
(Nussbaum​ ​2011,​ ​24)​​ ​level​ ​of​ ​functioning—one​ ​that​ ​she​ ​argues​ ​is​ ​‘truly’​ ​human.  
In​ ​light​ ​of​ ​these​ ​problems,​ ​the​ ​purposes​ ​of​ ​the​ ​second​ ​half​ ​of​ ​this​ ​chapter​ ​are 
twofold.​ ​First,​ ​I​ ​show​ ​how​ ​Nussbaum’s​ ​account​ ​effectively​ ​endorses​ ​an​ ​idealized 
conceptualization​ ​of​ ​autonomy​ ​through​ ​her​ ​descriptions​ ​of​ ​several​ ​of​ ​the​ ​central​ ​human 
functionings​ ​included​ ​on​ ​her​ ​list.​ ​Second,​ ​I​ ​show​ ​how​ ​incorporating​ ​a​ ​non-ideal​ ​approach 
to​ ​autonomy​ ​as​ ​a​ ​central​ ​functioning​ ​could​ ​move​ ​her​ ​capabilities​ ​account​ ​towards​ ​greater 
and​ ​more​ ​meaningful​ ​inclusivity. 
 
4.1​ ​Project​ ​Recap 
4.1.1​ ​Chapter​ ​1​ ​recap 
Perhaps​ ​as​ ​a​ ​result​ ​of​ ​our​ ​philosophical​ ​accounts​ ​of​ ​autonomy​ ​that​ ​have​ ​idealized​ ​the​ ​role 
of​ ​reason​ ​and​ ​rationality​ ​in​ ​decision-making,​ ​ordinarily,​ ​a​ ​person​ ​is​ ​thought​ ​to​ ​act 
autonomously​ ​when​ ​they​ ​make​ ​a​ ​rational​ ​decision​ ​about​ ​and​ ​take​ ​action​ ​towards 
accomplishing​ ​a​ ​goal​ ​they​ ​have​ ​set​ ​for​ ​themselves​ ​or​ ​when​ ​they​ ​make​ ​a​ ​rational​ ​decision 
and​ ​then​ ​take​ ​action​ ​towards​ ​satisfying​ ​a​ ​preference​ ​they​ ​hold.​ ​We​ ​tend​ ​to​ ​believe​ ​that​ ​it 
matters​ ​whether​ ​the​ ​person​ ​is​ ​consciously​ ​aware​ ​of​ ​her​ ​goals​ ​and​ ​that​ ​the​ ​preferences 
guiding​ ​her​ ​actions​ ​are​ ​authentic​ ​and​ ​not​ ​coerced.​ ​Research​ ​in​ ​cognitive​ ​science, 
however,​ ​challenges​ ​these​ ​understandings.​ ​Studies​ ​suggest​ ​that​ ​we​ ​do​ ​not​ ​need​ ​to​ ​be 
consciously​ ​aware​ ​of​ ​our​ ​goals​ ​in​ ​order​ ​to​ ​act​ ​volitionally​ ​with​ ​regard​ ​to​ ​them.​ ​Research 
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also​ ​suggests​ ​that​ ​critical​ ​reflection​ ​and​ ​rational​ ​deliberation,​ ​at​ ​least​ ​about​ ​major 
consumer​ ​purchases​ ​(and​ ​I​ ​argued​ ​that​ ​these​ ​findings​ ​might​ ​also​ ​extend​ ​to​ ​major​ ​life 
decisions),​ ​does​ ​not​ ​yield​ ​a​ ​sense​ ​of​ ​satisfaction​ ​about​ ​a​ ​person’s​ ​choice.​ ​That​ ​is,​ ​the 
more​ ​complex​ ​a​ ​choice,​ ​it​ ​is​ ​not​ ​the​ ​case​ ​that​ ​we​ ​will​ ​necessarily​ ​be​ ​more​ ​satisfied​ ​with 
our​ ​decision​ ​when​ ​that​ ​decision​ ​is​ ​the​ ​product​ ​of​ ​conscious​ ​deliberative​ ​thought​ ​versus 
when​ ​the​ ​‘decision’​ ​emerges​ ​from​ ​unconscious​ ​thought.​ ​This​ ​research​ ​is​ ​important​ ​if​ ​we 
think​ ​that​ ​autonomous​ ​decision-making​ ​involves​ ​intentionally​ ​following​ ​through​ ​with​ ​our 
goals​ ​and​ ​preferences.​ ​It​ ​is​ ​also​ ​important​ ​for​ ​thinking​ ​about​ ​how​ ​we​ ​actually​ ​make​ ​and 
perceive​ ​our​ ​level​ ​of​ ​satisfaction​ ​with​ ​respect​ ​to​ ​important​ ​life​ ​decisions. 
Both​ ​volitional​ ​goal-oriented​ ​behavior​ ​and​ ​cognitive​ ​standards​ ​of​ ​critical 
reflection​ ​and​ ​rational​ ​deliberation​ ​have​ ​informed​ ​existing​ ​approaches​ ​to​ ​autonomy. 
These​ ​approaches​ ​incorporate​ ​a​ ​top-down​ ​approach​ ​to​ ​understanding​ ​the​ ​cognitive 
processes​ ​behind​ ​autonomy.​ ​On​ ​a​ ​top-down​ ​approach,​ ​a​ ​person​ ​is​ ​said​ ​to​ ​be​ ​acting 
autonomously​ ​when​ ​they​ ​consciously​ ​and​ ​critically​ ​reflect​ ​on​ ​the​ ​influences​ ​bearing​ ​on 
their​ ​preferences​ ​and​ ​goals​ ​so​ ​as​ ​to​ ​reduce​ ​the​ ​likelihood​ ​that​ ​their​ ​preferences​ ​are​ ​the 
products​ ​of​ ​false​ ​consciousness​ ​and​ ​are,​ ​in​ ​fact,​ ​authentically​ ​their​ ​own.​ ​On​ ​the​ ​top-down 
approach​ ​a​ ​person​ ​acts​ ​autonomously​ ​when​ ​she​ ​is​ ​consciously​ ​aware​ ​of​ ​her​ ​goals​ ​and 
rationally​ ​deliberates​ ​among​ ​her​ ​options​ ​as​ ​a​ ​means​ ​to​ ​satisfy​ ​her​ ​preferences​ ​and​ ​goals. 
A​ ​person​ ​is​ ​not​ ​acting​ ​autonomously​ ​if​ ​she​ ​acts​ ​under​ ​circumstances​ ​of​ ​duress​ ​or 
coercion,​ ​rather​ ​her​ ​actions​ ​must​ ​be​ ​volitional​ ​and​ ​reflect​ ​a​ ​critical​ ​engagement​ ​with 
conscious​ ​deliberation.  
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Feminist​ ​work​ ​in​ ​relational​ ​autonomy​ ​demonstrates​ ​that​ ​autonomy​ ​does​ ​not 
adhere​ ​to​ ​agents​ ​qua​ ​independent​ ​individuals​ ​because​ ​we​ ​are​ ​not​ ​ontologically​ ​separate 
from​ ​one​ ​another.​ ​Rather​ ​autonomy​ ​occurs​ ​in​ ​the​ ​context​ ​of​ ​relationships​ ​with​ ​others,​ ​it​ ​is 
developed​ ​interdependently,​ ​relationally​ ​and​ ​in​ ​a​ ​way​ ​that​ ​is​ ​sensitive​ ​to​ ​individual 
circumstances.​ ​Thus,​ ​how​ ​a​ ​person​ ​experiences​ ​autonomy​ ​will​ ​in​ ​part​ ​depend​ ​on​ ​their 
relationships,​ ​opportunities,​ ​vulnerabilities​ ​and​ ​dependencies.​ ​I​ ​challenged​ ​relational 
accounts,​ ​not​ ​on​ ​these​ ​features,​ ​but​ ​on​ ​the​ ​pervasive​ ​centrality​ ​of​ ​reason​ ​and/or​ ​critical 
self-reflection​ ​as​ ​elements​ ​of​ ​autonomous​ ​action.​ ​The​ ​reason​ ​for​ ​this​ ​challenge​ ​is​ ​that 
philosophical​ ​reliance​ ​on​ ​such​ ​cognitive​ ​processes​ ​result​ ​in​ ​conceptions​ ​of​ ​autonomy​ ​that 
are​ ​ill-equipped​ ​to​ ​incorporate​ ​the​ ​diverse​ ​experiences​ ​of​ ​autonomy​ ​on​ ​the​ ​ground. 
Contrary​ ​to​ ​idealized​ ​depictions​ ​of​ ​autonomy,​ ​I​ ​argued​ ​that​ ​contemporary 
research​ ​on​ ​deliberative​ ​reasoning​ ​and​ ​its​ ​relationship​ ​to​ ​perceptions​ ​of​ ​satisfaction,​ ​as 
well​ ​as​ ​available​ ​research​ ​on​ ​conscious​ ​and​ ​unconscious​ ​goal​ ​formation​ ​and​ ​volitional 
actions,​ ​provide​ ​sufficient​ ​grounds​ ​for​ ​challenging​ ​our​ ​philosophical​ ​reliances​ ​on​ ​‘top 
down’​ ​approaches​ ​as​ ​explanations​ ​for​ ​understanding​ ​autonomous​ ​action.​ ​Since​ ​these 
elements​ ​may​ ​not​ ​be​ ​necessary​ ​for​ ​the​ ​sorts​ ​of​ ​actions​ ​and​ ​decisions​ ​we​ ​typically 
characterize​ ​as​ ​autonomous​ ​for​ ​non-disabled​ ​and​ ​non-impaired​ ​individuals,​ ​at​ ​the 
theoretical​ ​level,​ ​it​ ​may​ ​also​ ​be​ ​unnecessary​ ​to​ ​centralize​ ​them​ ​in​ ​our​ ​philosophical 
conceptions​ ​of​ ​autonomy. 
A​ ​related​ ​problem​ ​discussed​ ​in​ ​Chapter​ ​1​ ​had​ ​to​ ​do​ ​with​ ​positing​ ​authenticity​ ​as​ ​a 
necessary​ ​element​ ​of​ ​autonomy.​ ​Adaptive​ ​preferences,​ ​false​ ​consciousness​ ​and 
preference​ ​architecture​ ​are​ ​a​ ​few​ ​examples​ ​of​ ​how​ ​external​ ​social​ ​and​ ​environmental 
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factors,​ ​and​ ​especially​ ​other​ ​people,​ ​influence​ ​the​ ​sorts​ ​of​ ​things​ ​we​ ​internally​ ​want​ ​and 
imagine​ ​for​ ​ourselves.​ ​The​ ​notion​ ​that​ ​some​ ​people​ ​through​ ​‘developed’​ ​methods​ ​of 
critical​ ​self-reflection​ ​are​ ​better​ ​able​ ​at​ ​discerning​ ​their​ ​true​ ​‘authentic’​ ​preferences​ ​is​ ​a 
standard​ ​for​ ​distinguishing​ ​the​ ​‘truly’​ ​conscious​ ​from​ ​those​ ​that​ ​are​ ​‘falsely’​ ​conscious 
about​ ​what​ ​they​ ​desire.​ ​It​ ​is​ ​a​ ​standard​ ​that​ ​supposes​ ​that​ ​most​ ​individuals​ ​can 
cognitively​ ​access,​ ​reason​ ​and​ ​deliberate​ ​about​ ​the​ ​influences​ ​acting​ ​on​ ​their​ ​preferences 
and​ ​goals.​ ​It​ ​also​ ​presumes​ ​that​ ​it​ ​is​ ​cognitively​ ​possible​ ​(and​ ​perhaps​ ​even​ ​routine)​ ​that 
some​ ​individuals​ ​engage​ ​in​ ​complex​ ​evaluation​ ​of​ ​the​ ​moral​ ​and​ ​social​ ​legitimacy​ ​of 
those​ ​influences.  
Social​ ​and​ ​environmental​ ​factors​ ​influence​ ​everyone’s​ ​preferences​ ​in​ ​complex 
and​ ​diverse​ ​ways.​ ​Research​ ​suggests​ ​that​ ​identifying​ ​and​ ​evaluating​ ​the​ ​factors 
influencing​ ​our​ ​preferences​ ​is​ ​not​ ​just​ ​challenging,​ ​it​ ​may​ ​not​ ​even​ ​be​ ​possible​ ​at​ ​the 
individual​ ​level​ ​given​ ​the​ ​insidiousness​ ​of​ ​implicit​ ​bias.​ ​We​ ​may​ ​not​ ​have​ ​cognitive 
access​ ​to​ ​all​ ​the​ ​factors​ ​influencing​ ​our​ ​preferences​ ​and​ ​even​ ​if​ ​we​ ​worked​ ​really​ ​hard​ ​at 
practices​ ​of​ ​self-knowledge​ ​and​ ​self-discovery​ ​it​ ​is​ ​unlikely​ ​that​ ​we​ ​would​ ​achieve​ ​a 
level​ ​of​ ​insight​ ​about​ ​these​ ​influences​ ​that​ ​could​ ​offer​ ​us​ ​certainty​ ​that​ ​our​ ​preferences 
are​ ​​really​ ​truly​​ ​the​ ​product​ ​of​ ​our​ ​own​ ​will​ ​and​ ​desires.​ ​Supposing,​ ​as​ ​Nussbaum​ ​does, 
that​ ​we​ ​might​ ​identify​ ​and​ ​agree​ ​upon​ ​a​ ​‘threshold’​ ​level​ ​of​ ​critical​ ​reflection​ ​that​ ​‘most’ 
people​ ​are​ ​able​ ​to​ ​engage​ ​in​ ​is​ ​not​ ​yet​ ​supported​ ​by​ ​cognitive​ ​research​ ​and​ ​has​ ​had​ ​the 
negative​ ​consequence​ ​of​ ​excluding​ ​people​ ​with​ ​cognitive​ ​and​ ​intellectual​ ​impairments 
from​ ​full​ ​participation​ ​in​ ​theories​ ​of​ ​justice.  
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I​ ​also​ ​argued​ ​that​ ​rather​ ​than​ ​continuing​ ​to​ ​theorize​ ​in​ ​ideal​ ​terms,​ ​philosophers 
ought​ ​to​ ​pay​ ​attention​ ​to,​ ​integrate,​ ​and​ ​accommodate​ ​the​ ​realities​ ​of​ ​human 
vulnerabilities​ ​and​ ​dependencies​ ​into​ ​their​ ​theories.​ ​Doing​ ​so​ ​in​ ​the​ ​context​ ​of​ ​political 
and​ ​philosophical​ ​conceptions​ ​of​ ​autonomy​ ​may​ ​require​ ​suspending​ ​normative​ ​judgments 
about​ ​the​ ​roles​ ​that​ ​rationality​ ​and​ ​critical​ ​reflection​ ​play​ ​in​ ​human​ ​decision​ ​making.  
Suspending​ ​the​ ​elements​ ​of​ ​rationality​ ​and​ ​authenticity​ ​from​ ​our​ ​conceptions​ ​of 
autonomy​ ​leaves​ ​a​ ​theoretical​ ​void​ ​of​ ​sorts.​ ​When​ ​rational​ ​deliberation​ ​and​ ​authenticity 
are​ ​no​ ​longer​ ​part​ ​of​ ​the​ ​account,​ ​what​ ​is​ ​left​ ​to​ ​distinguish​ ​the​ ​concept​ ​of​ ​autonomy​ ​from 
something​ ​like​ ​habit​ ​or​ ​instinct?​ ​Is​ ​such​ ​a​ ​distinction​ ​helpful?​ ​My​ ​project​ ​aims​ ​to 
demonstrate​ ​why​ ​we​ ​need​ ​a​ ​genuine​ ​alternative​ ​in​ ​our​ ​theoretical​ ​toolbox​ ​and​ ​to​ ​explore 
what​ ​such​ ​an​ ​alternative​ ​might​ ​look​ ​like,​ ​but​ ​it​ ​is​ ​not​ ​a​ ​comprehensive​ ​answer​ ​nor​ ​does​ ​it 
claim​ ​to​ ​fill​ ​this​ ​‘void’.​ ​Instead,​ ​my​ ​work​ ​is​ ​directed​ ​at​ ​inviting​ ​inter-disciplinary 
dialogue​ ​about​ ​how​ ​diverse​ ​individuals​ ​may​ ​experience​ ​autonomy.  
By​ ​putting​ ​cognitive​ ​and​ ​social​ ​science​ ​research​ ​in​ ​conversation​ ​with​ ​political​ ​and 
philosophical​ ​theory,​ ​and​ ​by​ ​inviting​ ​narratives​ ​of​ ​diverse​ ​experiences​ ​of​ ​autonomy​ ​in 
people’s​ ​lives,​ ​we​ ​may​ ​be​ ​able​ ​to​ ​identify​ ​overlapping​ ​values​ ​and​ ​themes​ ​that​ ​would​ ​give 
shape​ ​to​ ​a​ ​more​ ​informed​ ​and​ ​inclusive​ ​non-ideal​ ​account​ ​of​ ​autonomy.​ ​Then​ ​we​ ​might 
be​ ​better​ ​situated​ ​to​ ​consider​ ​the​ ​applications​ ​of​ ​such​ ​a​ ​concept​ ​in​ ​other​ ​areas​ ​of​ ​practice 
such​ ​as​ ​guardianships.  
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4.1.2​ ​Chapter​ ​2 
Given​ ​that​ ​reason​ ​and​ ​authenticity​ ​are​ ​problematic​ ​threshold​ ​criteria​ ​for​ ​characterizing​ ​an 
action​ ​as​ ​autonomous,​ ​what​ ​might​ ​it​ ​mean​ ​to​ ​support​ ​and​ ​provide​ ​opportunities​ ​for 
autonomy​ ​in​ ​others,​ ​especially​ ​those​ ​with​ ​cognitive​ ​disabilities​ ​and​ ​impairments​ ​in 
relationships​ ​of​ ​care?​ ​How​ ​might​ ​a​ ​caretaker​ ​foster​ ​experiences​ ​of​ ​autonomy?  
​ ​In​ ​Chapter​ ​2​ ​I​ ​argued​ ​that​ ​treating​ ​autonomy​ ​as​ ​a​ ​human​ ​need​ ​might​ ​better 
position​ ​us​ ​to​ ​respond​ ​to​ ​these​ ​questions.​ ​As​ ​Tronto​ ​and​ ​others​ ​have​ ​argued,​ ​responding 
to​ ​needs​ ​is​ ​a​ ​critical​ ​part​ ​of​ ​our​ ​responsibility​ ​to​ ​care​ ​for​ ​ourselves,​ ​other​ ​people,​ ​and​ ​the 
world​ ​around​ ​us.​ ​In​ ​agreement​ ​with​ ​Miller​ ​and​ ​Engster,​ ​I​ ​think​ ​that​ ​‘needs’​ ​are 
expressions​ ​of​ ​human​ ​vulnerability​ ​and​ ​dependency​ ​which​ ​should​ ​be​ ​understood​ ​as​ ​basic 
and​ ​fundamental​ ​for​ ​human​ ​survival​ ​and​ ​which​ ​carry​ ​a​ ​moral​ ​obligation​ ​to​ ​respond.​ ​In 
Chapter​ ​2,​ ​I​ ​argued​ ​that​ ​such​ ​a​ ​description​ ​of​ ​needs​ ​fits​ ​well​ ​with​ ​thinking​ ​about​ ​the 
important​ ​value​ ​found​ ​in​ ​asserting​ ​our​ ​will​ ​in​ ​the​ ​world.​ ​As​ ​such,​ ​the​ ​ethics​ ​of​ ​care​ ​and​ ​of 
need​ ​are​ ​compatible​ ​frameworks​ ​for​ ​accounting​ ​for​ ​how​ ​we​ ​ought​ ​to​ ​respond​ ​to​ ​the​ ​need 
for​ ​autonomy.  
I​ ​also​ ​considered​ ​whether​ ​a​ ​caregiver’s​ ​anticipating​ ​the​ ​need​ ​for​ ​autonomy​ ​is​ ​a 
paternalistic​ ​act.​ ​I​ ​did​ ​not​ ​ground​ ​the​ ​moral​ ​legitimacy​ ​of​ ​anticipating​ ​autonomy​ ​in​ ​the 
consent​ ​of​ ​the​ ​parties​ ​to​ ​the​ ​care​ ​relationship.​ ​Rather,​ ​I​ ​consider​ ​the​ ​moral​ ​force​ ​of​ ​such 
actions​ ​to​ ​be​ ​outgrowths​ ​of​ ​the​ ​ontological​ ​position​ ​assumed​ ​by​ ​the​ ​caregiver.​ ​By​ ​​being 
in​ ​the​ ​best​ ​and​ ​in​ ​a​ ​relatively​ ​exclusive​ ​position​ ​to​ ​respond​ ​to​ ​the​ ​individual’s​ ​need,​ ​the 
caregiver​ ​becomes​ ​responsible​ ​for​ ​the​ ​person​ ​in​ ​need​ ​of​ ​assistance.​ ​Occupying​ ​this 
position​ ​is​ ​both​ ​communicative​ ​to​ ​others​ ​and​ ​transformative​ ​on​ ​the​ ​expectations​ ​for​ ​the 
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caregiver,​ ​the​ ​individual,​ ​and​ ​their​ ​community.​ ​The​ ​occupation​ ​of​ ​the​ ​position​ ​is​ ​an 
exclusionary​ ​communication​ ​that​ ​tells​ ​others​ ​that​ ​the​ ​person’s​ ​needs​ ​are​ ​being​ ​or​ ​will​ ​be 
met.​ ​Occupying​ ​this​ ​position​ ​transforms​ ​the​ ​scope​ ​of​ ​responsibilities​ ​and​ ​the​ ​expectations 
of​ ​care​ ​that​ ​can​ ​be​ ​attributed​ ​to​ ​the​ ​caregiver​ ​and​ ​cared​ ​for.​ ​This​ ​results​ ​from​ ​both​ ​the 
caregiver’s​ ​proximity​ ​to​ ​the​ ​cared​ ​for​ ​and​ ​her​ ​exclusion​ ​of​ ​others​ ​from​ ​the​ ​role.​ ​As​ ​such, 
when​ ​a​ ​caregiver​ ​creates​ ​room​ ​for​ ​the​ ​individual​ ​to​ ​experience​ ​autonomy​ ​she​ ​is​ ​not​ ​acting 
paternalistically​ ​(if​ ​our​ ​operating​ ​definition​ ​of​ ​this​ ​terms​ ​suggests​ ​some​ ​moral 
dubiousness​ ​with​ ​respect​ ​to​ ​the​ ​action).​ ​Rather,​ ​she​ ​is​ ​fulfilling​ ​her​ ​moral​ ​responsibility 
to​ ​respond​ ​to​ ​a​ ​fundamental​ ​human​ ​need.​ ​If​ ​our​ ​definition​ ​of​ ​paternalism​ ​does​ ​not​ ​include 
a​ ​sense​ ​of​ ​moral​ ​illegitimacy,​ ​then​ ​the​ ​action​ ​may​ ​be​ ​paternalistic,​ ​just​ ​not​ ​of​ ​the 
problematic​ ​sort.  
Finally,​ ​in​ ​Chapters​ ​2​ ​and​ ​3​ ​I​ ​argued​ ​that​ ​theorizing​ ​autonomy​ ​in​ ​non-ideal​ ​terms 
and​ ​as​ ​a​ ​‘need’​ ​rather​ ​than​ ​a​ ​right​ ​has​ ​some​ ​philosophical​ ​advantages.​ ​First,​ ​thinking 
about​ ​autonomy​ ​experientially​ ​grounds​ ​the​ ​concept​ ​in​ ​occurrences​ ​and​ ​states​ ​of​​ ​being​, 
and​ ​perhaps​ ​as​ ​an​ ​activity​ ​​to​ ​be​​ ​​practiced​,​ ​rather​ ​than​ ​as​ ​a​ ​‘thing’​ ​to​ ​be​ ​laid​ ​claim​ ​to​ ​and 
asserted​ ​against​ ​other​ ​people.​ ​Thinking​ ​of​ ​autonomy​ ​in​ ​this​ ​way​ ​carries​ ​the​ ​advantage​ ​of 
capturing​ ​the​ ​spontaneous—and​ ​at​ ​times​ ​unreflective—quality​ ​of​ ​experiences​ ​of 
self-determination​ ​(where​ ​the​ ​‘self’​ ​is​ ​interdependent​ ​and​ ​not​ ​necessarily​ ​‘unified’).​ ​By 
exploring​ ​a​ ​diverse​ ​range​ ​of​ ​events,​ ​moments,​ ​decisions,​ ​people,​ ​or​ ​circumstances​ ​that 
make​ ​self-determination,​ ​self-assertion,​ ​and​ ​self-governance​ ​possible,​ ​we​ ​might​ ​get 
closer​ ​to​ ​understanding​ ​what​ ​is​ ​valuable​ ​philosophically​ ​about​ ​‘autonomy’​ ​and​ ​why​ ​it​ ​is 
worth​ ​political​ ​and​ ​legal​ ​protection.​ ​Disentangling​ ​‘autonomy’​ ​from​ ​the​ ​‘natural​ ​rights’ 
143 
tradition​ ​could​ ​also​ ​carry​ ​another​ ​advantage,​ ​which​ ​is​ ​that​ ​it​ ​widens​ ​the​ ​possibilities​ ​for 
conversation​ ​about​ ​what​ ​autonomy​ ​is​ ​like​ ​by​ ​making​ ​space​ ​for​ ​non-conforming, 
non-rationalistic​ ​decision-making​ ​strategies,​ ​and​ ​diverse​ ​narratives​ ​in​ ​our​ ​philosophical 
accounts. 
When​ ​autonomy​ ​is​ ​theorized​ ​as​ ​a​ ​universal​ ​need​ ​that​ ​captures​ ​the​ ​value​ ​we​ ​find​ ​in 
making​ ​decisions​ ​about​ ​our​ ​well-being,​ ​the​ ​discourse​ ​is​ ​no​ ​longer​ ​trapped​ ​by​ ​the 
supposition​ ​that​ ​autonomy​ ​consists​ ​of​ ​an​ ​all-or-nothing​ ​right​ ​to​ ​be​ ​asserted​ ​by​ ​the​ ​‘right’ 
kind​ ​of​ ​individual;​ ​it​ ​is​ ​no​ ​longer​ ​the​ ​case​ ​that​ ​in​ ​order​ ​for​ ​people​ ​to​ ​have​ ​a​ ​​right​​ ​to​ ​it, 
they​ ​must​ ​demonstrate​ ​a​ ​​particular​​ ​mental​ ​capacity​ ​for​ ​it.  
The​ ​needs​ ​based​ ​approach​ ​clarifies​ ​why​ ​the​ ​experience​ ​of​ ​autonomy​ ​is​ ​an 
important​ ​part​ ​of​ ​human​ ​experience​ ​and​ ​necessary​ ​for​ ​our​ ​survival,​ ​while​ ​distancing​ ​the 
concept​ ​from​ ​normalizing​ ​‘rights’​ ​language​ ​and​ ​thought.​ ​I​ ​argued​ ​that​ ​needs​ ​are​ ​a​ ​better 
conceptual​ ​fit​ ​for​ ​autonomy​ ​because​ ​they​ ​refer​ ​to​ ​the​ ​opportunities​ ​and​ ​things​ ​humans 
must​ ​do​ ​or​ ​have​ ​in​ ​order​ ​to​ ​survive,​ ​which​ ​falls​ ​squarely​ ​within​ ​the​ ​responsibilities​ ​of 
care​ ​that​ ​care​ ​ethicists​ ​prescribe.​ ​Needs​ ​are​ ​individual​ ​and​ ​universal​ ​at​ ​the​ ​same​ ​time,​ ​yet 
also​ ​diverse​ ​and​ ​adaptive.​ ​The​ ​need​ ​for​ ​autonomy​ ​is​ ​something​ ​as​ ​basic​ ​and​ ​universal​ ​as 
the​ ​human​ ​need​ ​for​ ​food​ ​or​ ​water,​ ​but​ ​as​ ​particular​ ​and​ ​diverse​ ​as​ ​the​ ​circumstances​ ​and 
the​ ​bodies​ ​in​ ​which​ ​it​ ​occurs.​ ​Since​ ​competent​ ​care​ ​is​ ​concerned​ ​with​ ​responding​ ​to​ ​an 
individual’s​ ​specific​ ​and​ ​basic​ ​needs,​ ​treating​ ​autonomy​ ​as​ ​one​ ​of​ ​those​ ​needs​ ​may​ ​offer 
the​ ​opportunity​ ​to​ ​consider​ ​how​ ​this​ ​can​ ​be​ ​done​ ​well​ ​in​ ​relationships​ ​of​ ​care.  
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4.1.3​ ​Chapter​ ​3 
In​ ​Chapter​ ​3​ ​I​ ​explored​ ​the​ ​implications​ ​of​ ​a​ ​non-ideal​ ​approach​ ​to​ ​the​ ​need​ ​for 
autonomy​ ​in​ ​the​ ​contexts​ ​of​ ​legal​ ​guardianships​ ​specifically.​ ​Guardianships​ ​are 
relationships​ ​of​ ​care​ ​where​ ​the​ ​ward​ ​is​ ​determined​ ​to​ ​be​ ​incapable​ ​of​ ​reasonable​ ​or 
responsible​ ​decision-making.​ ​As​ ​a​ ​result,​ ​a​ ​guardian​ ​is​ ​appointed​ ​to​ ​make​ ​decisions​ ​on 
the​ ​ward’s​ ​behalf.​ ​In​ ​part​ ​because​ ​guardianships​ ​involve​ ​an​ ​asymmetrical​ ​distribution​ ​of 
power,​ ​ethicists​ ​and​ ​legal​ ​scholars​ ​have​ ​come​ ​to​ ​understand​ ​the​ ​principal​ ​ethical​ ​conflict 
as​ ​being​ ​a​ ​tension​ ​between​ ​the​ ​ward’s​ ​exercise​ ​of​ ​autonomy​ ​and​ ​the​ ​over-reaching 
paternalistic​ ​actions​ ​of​ ​a​ ​guardian​ ​or​ ​state,​ ​which​ ​can​ ​infringe​ ​on​ ​the​ ​ward’s​ ​freedom​ ​to 
make​ ​decisions​ ​for​ ​herself​ ​and​ ​assertions​ ​of​ ​autonomy.  
I​ ​offered​ ​a​ ​brief​ ​summary​ ​of​ ​the​ ​historical​ ​trajectory​ ​of​ ​guardianships​ ​in​ ​the 
Roman​ ​and​ ​English​ ​traditions​ ​to​ ​demonstrate​ ​the​ ​shifting​ ​purposes​ ​of​ ​guardianships​ ​and 
to​ ​help​ ​make​ ​sense​ ​of​ ​the​ ​contemporary​ ​‘conflict​ ​of​ ​values’​ ​problem​ ​typically​ ​associated 
with​ ​them.​ ​The​ ​conflict​ ​of​ ​values​ ​problem​ ​identifies​ ​the​ ​tensions​ ​that​ ​can​ ​arise​ ​between 
protecting​ ​individual​ ​autonomy​ ​and​ ​the​ ​realities​ ​of​ ​providing​ ​care​ ​that​ ​may​ ​be​ ​considered 
paternalistic.​ ​An​ ​important​ ​part​ ​of​ ​my​ ​including​ ​the​ ​historical​ ​trajectory​ ​of​ ​guardianships 
was​ ​to​ ​illuminate​ ​the​ ​shifts​ ​in​ ​the​ ​purposes​ ​and​ ​motivations​ ​for​ ​responding​ ​to​ ​human 
vulnerability​ ​and​ ​needs.​ ​Depending​ ​on​ ​the​ ​historical​ ​moment​ ​under​ ​consideration, 
preserving​ ​property​​ ​rather​ ​than​ ​​caring​ ​for​ ​persons​,​ ​appears​ ​to​ ​have​ ​motivated​ ​the 
institution​ ​and​ ​practice​ ​of​ ​legal​ ​guardianships.​ ​Both​ ​the​ ​Roman​ ​and​ ​English​ ​traditions 
had​ ​mechanisms​ ​for​ ​overseeing​ ​the​ ​care,​ ​education​ ​and​ ​finances​ ​of​ ​wards​ ​beyond 
puberty.​ ​This​ ​oversight,​ ​during​ ​some​ ​time​ ​periods,​ ​extended​ ​beyond​ ​marriage.​ ​Both 
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traditions​ ​excluded​ ​women​ ​from​ ​fully​ ​participating​ ​in​ ​guardianships​ ​and 
conservatorships,​ ​which​ ​restricted​ ​their​ ​access​ ​to​ ​financial​ ​resources​ ​that​ ​would​ ​have 
been​ ​required​ ​to​ ​fully​ ​respond​ ​to​ ​a​ ​ward’s​ ​needs.​ ​Such​ ​a​ ​restriction​ ​would​ ​have 
significantly​ ​impacted​ ​the​ ​type​ ​of​ ​care​ ​a​ ​ward​ ​could​ ​receive​ ​from​ ​the​ ​women​ ​in​ ​their 
lives.​ ​Effectively,​ ​those​ ​who​ ​would​ ​have​ ​arguably​ ​been​ ​best​ ​positioned​ ​to​ ​respond 
appropriately​ ​and​ ​competently​ ​to​ ​a​ ​ward’s​ ​needs​ ​were​ ​denied​ ​the​ ​legal​ ​and​ ​financial 
means​ ​to​ ​do​ ​so.​ ​Such​ ​a​ ​consequence​ ​was​ ​not​ ​in​ ​keeping​ ​with​ ​the​ ​general​ ​purposes​ ​of 
guardianships:​ ​that​ ​of​ ​protecting​ ​and​ ​benefiting​ ​wards.  
I​ ​also​ ​argued​ ​that​ ​the​ ​framing​ ​of​ ​the​ ​ethical​ ​‘conflict’​ ​in​ ​guardianships​ ​as​ ​being 
between​ ​individual​ ​autonomy​ ​and​ ​paternalism​ ​is​ ​viewed​ ​as​ ​such​ ​as​ ​a​ ​consequence​ ​of 
what​ ​Knauer​ ​calls​ ​“an​ ​unreflective​ ​endorsement​ ​of​ ​ideal​ ​autonomy"​ ​and​ ​the​ ​liberty 
interests​ ​that​ ​accompany​ ​it.​ ​The​ ​framing​ ​of​ ​this​ ​‘conflict’​ ​reflects​ ​political,​ ​ethical​ ​and 
legal​ ​theorists’​ ​failure​ ​to​ ​incorporate​ ​insights​ ​from​ ​care​ ​ethics​ ​about​ ​what​ ​responding​ ​to 
specific​ ​needs,​ ​especially​ ​those​ ​for​ ​people​ ​with​ ​heightened​ ​vulnerabilities​ ​and 
dependencies,​ ​may​ ​actually​ ​require.​ ​When​ ​actions​ ​taken​ ​in​ ​the​ ​best​ ​interests​ ​of​ ​another 
are​ ​integrated​ ​with​ ​a​ ​responsibility​ ​to​ ​respond​ ​to​ ​that​ ​person’s​ ​needs,​ ​it​ ​does​ ​not​ ​make 
sense​ ​to​ ​consider​ ​those​ ​actions​ ​to​ ​be​ ​both​ ​morally​ ​required​ ​and​ ​morally​ ​blameworthy​ ​at 
the​ ​same​ ​time.​ ​Thus,​ ​we​ ​should​ ​reconsider​ ​whether​ ​actions​ ​like​ ​anticipating​ ​or​ ​inferring 
another’s​ ​needs​ ​are​ ​actually​ ​‘paternalistic’​ ​by​ ​evaluating​ ​them​ ​in​ ​terms​ ​of​ ​what 
competent​ ​care​ ​requires.​ ​This​ ​evaluation​ ​must​ ​rest​ ​on​ ​a​ ​revised​ ​understanding​ ​of​ ​liberty 
that​ ​better​ ​accounts​ ​for​ ​acts​ ​of​ ​interference​ ​as​ ​acts​ ​of​ ​care.​ ​Alternatively,​ ​there​ ​may​ ​be​ ​a 
theoretical​ ​need​ ​within​ ​theories​ ​of​ ​care​ ​to​ ​develop​ ​a​ ​more​ ​robust​ ​account​ ​of​ ​paternalistic 
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acts​ ​which​ ​are​ ​morally​ ​neutral,​ ​though​ ​this​ ​work​ ​is​ ​beyond​ ​the​ ​scope​ ​of​ ​my​ ​current 
project.  
As​ ​an​ ​alternative​ ​theoretical​ ​strategy,​ ​I​ ​argued​ ​that​ ​an​ ​advantage​ ​to​ ​a​ ​non-ideal 
account​ ​of​ ​‘autonomy’​ ​is​ ​that​ ​it​ ​does​ ​not​ ​require​ ​a​ ​one-size​ ​fits​ ​all​ ​version​ ​of​ ​liberty.​ ​In 
fact,​ ​protecting​ ​a​ ​broad​ ​freedom​ ​(or​ ​right)​ ​to​ ​choose​ ​may​ ​even​ ​fail​ ​to​ ​appropriately 
respond​ ​to​ ​diverse​ ​expressions​ ​of​ ​vulnerability​ ​and​ ​dependency.​ ​Thus,​ ​meaningfully 
responding​ ​to​ ​a​ ​ward’s​ ​autonomy​ ​needs​ ​may​ ​not​ ​involve​ ​protecting​ ​her​ ​‘right’​ ​to​ ​choose, 
but​ ​instead​ ​involves​ ​appropriately​ ​responding​ ​to​ ​her​ ​need​ ​for​ ​self-determination. 
Thinking​ ​about​ ​autonomy​ ​as​ ​a​ ​need​ ​could​ ​help​ ​us​ ​reconsider​ ​how​ ​guardians​ ​might​ ​do​ ​this 
work​ ​better.  
Theorizing​ ​non-ideal​ ​autonomy​ ​as​ ​a​ ​need​ ​has​ ​other​ ​advantages​ ​as​ ​well.​ ​While 
rights-frameworks​ ​are​ ​contingent​ ​on​ ​natural​ ​or​ ​positive​ ​law​ ​systems​ ​subject​ ​to 
recognition​ ​and​ ​dispute,​ ​needs​ ​are​ ​indisputable​ ​and​ ​non-contingent.​ ​Having​ ​basic​ ​needs​ ​is 
part​ ​of​ ​what​ ​it​ ​means​ ​to​ ​be​ ​a​ ​vulnerable​ ​subject.​ ​In​ ​this​ ​way,​ ​needs​ ​are​ ​universal​ ​to​ ​the 
human​ ​experience.​ ​Yet,​ ​particular​ ​manifestations​ ​of​ ​needs​ ​are​ ​diverse​ ​and​ ​dependent,​ ​so 
the​ ​ways​ ​we​ ​respond​ ​to​ ​them​ ​must​ ​also​ ​be​ ​context​ ​sensitive​ ​and​ ​adaptive.  
 
4.2​ ​Theoretical​ ​Overview​ ​of​ ​Nussbaum’s​ ​Capabilities​ ​Approach​ ​to​ ​Justice 
While​ ​there​ ​are​ ​several​ ​different​ ​approaches​ ​to​ ​development​ ​ethics​ ​and​ ​capabilities​ ​based 
theories​ ​of​ ​justice ,​ ​and​ ​although​ ​Amartya​ ​Sen’s​ ​writings​ ​are​ ​foundational​ ​to​ ​that​ ​work, 24
in​ ​the​ ​spirit​ ​of​ ​supporting​ ​and​ ​putting​ ​the​ ​work​ ​of​ ​women​ ​philosophers​ ​at​ ​the​ ​forefront​ ​of 
24​ ​For​ ​an​ ​argument​ ​against​ ​the​ ​capability​ ​approach​ ​to​ ​justice​ ​on​ ​the​ ​grounds​ ​that​ ​it​ ​cannot​ ​“produce​ ​a​ ​public 
criterion​ ​of​ ​social​ ​justice​ ​that​ ​would​ ​be​ ​a​ ​viable​ ​competitor​ ​to​ ​the​ ​more​ ​prominent​ ​researchist​ ​views”​ ​such 
as​ ​a​ ​Rawlsian​ ​approach,​ ​see​ ​Pogge​ ​​(2010)​.  
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my​ ​discussion,​ ​this​ ​chapter​ ​specifically​ ​focuses​ ​on​ ​the​ ​capabilities​ ​approach​ ​to​ ​justice​ ​as 
advocated​ ​for​ ​by​ ​Martha​ ​Nussbaum.​ ​In​ ​this​ ​section,​ ​I​ ​offer​ ​a​ ​critique​ ​of​ ​a​ ​particular 
aspect​ ​of​ ​her​ ​work,​ ​namely,​ ​her​ ​inclusion​ ​of​ ​practical​ ​reason​ ​and​ ​other​ ​indicators​ ​of 
autonomy​ ​as​ ​items​ ​on​ ​her​ ​list​ ​of​ ​‘central​ ​human​ ​functionings.’  
My​ ​critique​ ​is​ ​not​ ​on​ ​the​ ​​merits​ ​​or​ ​superiority ​ ​of​ ​a​ ​capabilities​ ​approach​ ​to 25
theorizing​ ​about​ ​justice​ ​over​ ​other​ ​approaches​ ​such​ ​as​ ​a​ ​welfarist​ ​or​ ​resource-based 
arguments.​ ​Instead,​ ​I​ ​use​ ​Nussbaum’s​ ​account​ ​as​ ​an​ ​example​ ​of​ ​how​ ​a​ ​theory​ ​of​ ​justice 
could​ ​integrate​ ​a​ ​non-ideal​ ​approach​ ​to​ ​autonomy.​ ​Specifically,​ ​I​ ​aim​ ​to​ ​clarify​ ​how​ ​the 
manner​​ ​in​ ​which​ ​Nussbaum​ ​constructs​ ​these​ ​capabilities​ ​may​ ​perpetuate​ ​ideals​ ​about 
human​ ​cognitive​ ​behavior​ ​her​ ​account’s​ ​detriment.  
I​ ​find​ ​a​ ​tension​ ​in​ ​Nussbaum’s​ ​work​ ​with​ ​respect​ ​to​ ​its​ ​aim​ ​of​ ​accounting​ ​for​ ​the 
participation​ ​of​ ​people​ ​with​ ​cognitive​ ​disabilities​ ​as​ ​genuine​ ​​subjects​​ ​of​ ​justice—not​ ​just 
beneficiaries​ ​of​ ​whatever​ ​system​ ​‘everyone​ ​else’​ ​agrees​ ​to.​ ​As​ ​a​ ​result​ ​of​ ​relying​ ​on 
normative​ ​and​ ​philosophical​ ​ideals​ ​about​ ​the​ ​workings​ ​of​ ​human​ ​‘reason’​ ​(which​ ​do​ ​not 
capture​ ​the​ ​actual​ ​heterogeneity​ ​of​ ​human​ ​subjects),​ ​the​ ​approach​ ​leaves​ ​little​ ​room​ ​for 
other​ ​expressions​ ​of​ ​decision​ ​making​ ​and​ ​is​ ​rendered​ ​ill-equipped​ ​to​ ​handle​ ​‘severe’ 
cases​ ​of​ ​mental​ ​impairment​ ​and​ ​disability.​ ​This​ ​is​ ​a​ ​concerning​ ​outcome,​ ​of​ ​course,​ ​in 
light​ ​of​ ​the​ ​general​ ​purposes​ ​of​ ​theories​ ​of​ ​justice​ ​to​ ​act​ ​as​ ​viable​ ​responses​ ​to​ ​human 
vulnerability,​ ​diversity​ ​and​ ​dependency.  
To​ ​flesh​ ​out​ ​this​ ​critique,​ ​I​ ​briefly​ ​offer​ ​some​ ​background​ ​about​ ​Nussbaum’s 
capabilities​ ​approach​ ​generally,​ ​including​ ​her​ ​list​ ​of​ ​central​ ​human​ ​functionings.​ ​Then,​ ​I 
25​ ​See​ ​Pogge​ ​​(2010)​​ ​for​ ​a​ ​discussion​ ​on​ ​the​ ​merits​ ​of​ ​these​ ​approaches.  
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comment​ ​on​ ​how​ ​several​ ​elements​ ​on​ ​that​ ​list,​ ​I​ ​believe,​ ​are​ ​non-explicit​ ​reiterations​ ​of​ ​a 
similar​ ​set​ ​of​ ​‘ideals’​ ​that​ ​have​ ​informed​ ​idealized​ ​accounts​ ​of​ ​autonomy.​ ​Finally,​ ​I​ ​argue 
that​ ​with​ ​modifications,​ ​such​ ​a​ ​list​ ​could​ ​be​ ​made​ ​compatible​ ​with​ ​and​ ​might​ ​stand​ ​to 
benefit​ ​from​ ​a​ ​non-idealized​ ​conception​ ​of​ ​autonomy.  
 
4.2.1​ ​Nussbaum’s​ ​Capabilities​ ​Approach 
Nussbaum’s​ ​capabilities​ ​approach​ ​to​ ​justice​ ​holds​ ​that​ ​“the​ ​key​ ​question​ ​to​ ​ask,​ ​when 
comparing​ ​societies​ ​and​ ​assessing​ ​them​ ​for​ ​their​ ​basic​ ​decency​ ​or​ ​justice,​ ​is,​ ​‘What​ ​is 
each​ ​person​ ​able​ ​to​ ​do​ ​and​ ​to​ ​be?’”​ ​​(Nussbaum​ ​2011,​ ​18)​.​ ​The​ ​focus​ ​of​ ​the​ ​capabilities 
approach​ ​is​ ​on​ ​promoting​ ​choices​ ​or​ ​substantive​ ​freedoms​ ​for​ ​individual​ ​people​ ​and​ ​it​ ​is 
committed​ ​to​ ​respecting​ ​“people’s​ ​power​ ​of​ ​self-definition”​ ​​(Nussbaum​ ​2011,​ ​18)​.  
Nussbaum​ ​credits​ ​the​ ​influence​ ​of​ ​Amartya​ ​Sen​ ​on​ ​her​ ​account,​ ​but​ ​insists​ ​that 
she​ ​departs​ ​from​ ​his​ ​in​ ​an​ ​important​ ​way.​ ​Namely,​ ​while​ ​Sen​ ​thought​ ​capabilities​ ​could 
be​ ​helpful​ ​indicators​ ​from​ ​which​ ​to​ ​assess​ ​an​ ​individual’s​ ​quality​ ​of​ ​life,​ ​Nussbaum​ ​uses 
the​ ​idea​ ​of​ ​capabilities​ ​as​ ​a​ ​“foundation​ ​for​ ​basic​ ​political​ ​principles​ ​that​ ​should 
underwrite​ ​constitutional​ ​guarantees”​ ​​(Nussbaum​ ​2001,​ ​71–72)​. 
There​ ​are​ ​two​ ​central​ ​underlying​ ​ideas​ ​behind​ ​her​ ​approach.​ ​The​ ​first​ ​is​ ​that 
“certain​ ​functions​ ​are​ ​particularly​ ​central​ ​in​ ​human​ ​life,​ ​in​ ​the​ ​sense​ ​that​ ​their​ ​presence​ ​or 
absence​ ​is​ ​typically​ ​understood​ ​to​ ​be​ ​a​ ​mark​ ​of​ ​the​ ​presence​ ​or​ ​absence​ ​of​ ​human​ ​life” 
(Nussbaum​ ​2001,​ ​71–72)​.​ ​The​ ​second​ ​is​ ​that​ ​individuals​ ​must​ ​engage​ ​in​ ​these 
functionings​ ​“in​ ​a​ ​truly​ ​human​ ​way,​ ​not​ ​a​ ​merely​ ​animal​ ​way”​ ​​(Nussbaum​ ​2001,​ ​72)​. 
Thus,​ ​capabilities​ ​are​ ​about​ ​more​ ​than​ ​the​ ​human​ ​need​ ​to​ ​survive.​ ​Nussbaum’s​ ​approach 
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considers​ ​what​ ​is​ ​needed​ ​for​ ​people​ ​to​ ​actually​ ​live​ ​well:​ ​to​ ​be​ ​able​ ​to​ ​choose​ ​to​ ​flourish 
and​ ​thrive. 
Nussbaum’s​ ​approach​ ​is​ ​individualistic​ ​in​ ​the​ ​sense​ ​that​ ​the​ ​capabilities​ ​she 
identifies​ ​concern​ ​people​ ​first​ ​and​ ​primarily​ ​as​​ ​individuals​.​ ​She​ ​states:  
We​ ​must​ ​thus​ ​rephrase​ ​our​ ​​principle​ ​of​ ​each​ ​person​ ​as​ ​end​,​ ​articulating​ ​it​ ​as​ ​a 
principle​ ​of​ ​each​ ​person’s​ ​capability:​ ​the​ ​capabilities​ ​sought​ ​are​ ​sought​ ​for​ ​each 
and​ ​every​ ​person,​ ​not,​ ​in​ ​the​ ​first​ ​instance,​ ​for​ ​groups​ ​or​ ​families​ ​or​ ​states​ ​or 
other​ ​corporate​ ​bodies.​ ​Such​ ​bodies​ ​may​ ​be​ ​extremely​ ​important​ ​in​ ​promoting 
human​ ​capabilities,​ ​and​ ​in​ ​this​ ​way​ ​they​ ​may​ ​deservedly​ ​gain​ ​our​ ​support:​ ​but​ ​it 
is​ ​because​ ​of​ ​what​ ​they​ ​do​ ​for​ ​people​ ​that​ ​they​ ​are​ ​so​ ​worthy,​ ​and​ ​the​ ​ultimate 
political​ ​goal​ ​is​ ​always​ ​the​ ​promotion​ ​of​ ​the​ ​capabilities​ ​of​ ​each​ ​person 
(Nussbaum​ ​2001,​ ​74)​. 
 
Given​ ​the​ ​prioritization​ ​of​ ​the​ ​individual,​ ​political​ ​agendas​ ​must​ ​first​ ​promote​ ​the 
quality​ ​of​ ​life​ ​of​ ​each​ ​individual.​ ​Doing​ ​so​ ​requires​ ​uniquely​ ​responding​ ​to​ ​each 
individual’s​ ​particular​ ​capabilities​ ​and​ ​the​ ​promotion​ ​of​ ​each​ ​individual’s​ ​welfare​ ​must 
be​ ​prior​ ​to​ ​that​ ​of​ ​any​ ​group’s​ ​welfare. ​ ​(I’ll​ ​return​ ​to​ ​discuss​ ​why​ ​I​ ​think​ ​Nussbaum’s 26
prioritization​ ​of​ ​individual​ ​welfare​ ​over​ ​her​ ​relationships,​ ​family,​ ​community,​ ​and​ ​nation 
is​ ​problematic​ ​for​ ​promoting​ ​the​ ​value​ ​of​ ​self-definition​ ​in​ ​the​ ​following​ ​section.) 
Nussbaum​ ​argues​ ​that​ ​capabilities​ ​are​ ​the​ ​answers​ ​to​ ​the​ ​question:​ ​“What​ ​is​ ​this 
person​ ​able​ ​to​ ​do​ ​and​ ​to​ ​be”?​ ​They​ ​are​ ​“substantial​ ​freedoms”​ ​that​ ​reflect​ ​an​ ​individual’s 
unique​ ​set​ ​of​ ​personal​ ​abilities,​ ​the​ ​opportunities​ ​she​ ​has​ ​to​ ​make​ ​choices​ ​and​ ​to​ ​act​ ​on 
her​ ​choices,​ ​while​ ​also​ ​encompassing​ ​the​ ​freedoms​ ​and​ ​opportunities​ ​available​ ​to​ ​her, 
which​ ​are​ ​contextualized​ ​by​ ​her​ ​“political,​ ​social​ ​and​ ​economic​ ​environment”​ ​​(Nussbaum 
26 ​ ​​This​ ​seems​ ​problematic​ ​for​ ​accounting​ ​for​ ​concerns​ ​about​ ​self/group​ ​identities​ ​where​ ​the​ ​promotion​ ​of​ ​a 
person’s​ ​capabilities​ ​may​ ​necessarily​ ​include​ ​the​ ​promotion​ ​of​ ​the​ ​welfare​ ​of​ ​the​ ​group​ ​simultaneously 
such​ ​as​ ​the​ ​preservation​ ​of​ ​cultural,​ ​ethnic​ ​and​ ​linguistic​ ​practices​ ​of​ ​indigenous​ ​and​ ​tribal​ ​nations​ ​where 
the​ ​protection​ ​of​ ​the​ ​tribe’s​ ​capability​ ​of​ ​political​ ​sovereignty​ ​is​ ​intimately​ ​connected​ ​to​ ​the​ ​protection​ ​of​ ​its 
member/individuals’​ ​identities​ ​and​ ​senses​ ​of​ ​self. 
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2011,​ ​20)​.​ ​Capabilities​ ​should​ ​be​ ​understood​ ​as​ ​plural​ ​and​ ​interrelated.​ ​A​ ​person’s 
‘capability​ ​set’​ ​involves​ ​all​ ​of​ ​those​ ​“that​ ​are​ ​‘feasible’,​ ​that​ ​are​ ​within​ ​her​ ​reach,​ ​that​ ​the 
person​ ​could​ ​choose”​ ​​(Crocker​ ​1995,​ ​158)​.​ ​Nussbaum​ ​loosely​ ​identifies​ ​three​ ​main 
categories​ ​or​ ​types​ ​of​ ​capabilities​ ​including​ ​(1)​​ ​basic,​ ​​(2)​ ​​internal,​ ​​and​ ​(3)​ ​​combined 
capabilities.  
Basic​ ​capabilities​ ​include​ ​“the​ ​innate​ ​equipment​ ​of​ ​individuals”​ ​which​ ​form​ ​a 
necessary​ ​foundation​ ​upon​ ​which​ ​the​ ​development​ ​of​ ​other​ ​capabilities​ ​can​ ​grow​ ​out​ ​of 
(Nussbaum​ ​2001,​ ​84)​.​ ​These​ ​basic​ ​capabilities​ ​capture​ ​a​ ​person’s​ ​needing​ ​to​ ​have​ ​the 
right​ ​innate​ ​hardware​ ​for​ ​an​ ​activity​ ​in​ ​order​ ​for​ ​it​ ​to​ ​be​ ​developed​ ​or​ ​performed​ ​later​ ​on 
in​ ​life.​ ​Basic​ ​capabilities​ ​can​ ​be​ ​thought​ ​of​ ​as​ ​‘potentialities’​ ​rather​ ​than​ ​developed​ ​or 
honed​ ​skills.  
Internal​ ​capabilities​ ​go​ ​beyond​ ​basic​ ​ones​ ​in​ ​that​ ​they​ ​involve​ ​a​ ​developed​ ​set​ ​of 
conditions​ ​that​ ​have​ ​matured​ ​and​ ​are​ ​ready​ ​to​ ​be​ ​exercised.​ ​In​ ​some​ ​cases,​ ​internal 
capabilities​ ​mature​ ​in​ ​the​ ​individual​ ​with​ ​time​ ​and​ ​bodily​ ​development,​ ​but​ ​some​ ​internal 
capabilities​ ​can​ ​only​ ​be​ ​developed​ ​within​ ​the​ ​right​ ​external​ ​and​ ​environmental 
conditions,​ ​“but​ ​at​ ​a​ ​certain​ ​point​ ​they​ ​are​ ​there​ ​and​ ​the​ ​person​ ​can​ ​use​ ​them”​ ​​(Nussbaum 
2001,​ ​84)​.  
Combined​ ​capabilities​ ​are​ ​“internal​ ​capabilities​ ​combined​ ​with​ ​suitable​ ​external 
conditions​ ​for​ ​the​ ​exercise​ ​of​ ​the​ ​function​ ​…​ ​[which]​ ​entails​ ​not​ ​only​ ​promoting 
appropriate​ ​development​ ​of​ ​their​ ​internal​ ​powers,​ ​but​ ​also​ ​preparing​ ​the​ ​environment​ ​so 
that​ ​it​ ​is​ ​favorable​ ​for​ ​the​ ​exercise​ ​of​ ​practical​ ​reason​ ​and​ ​the​ ​other​ ​major​ ​functions” 
(Nussbaum​ ​2001,​ ​85)​.​ ​Combined​ ​capabilities​ ​are​ ​in​ ​effect​ ​“substantive​ ​freedoms,”​ ​which 
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may​ ​involve​ ​the​ ​alignment​ ​of​ ​one’s​ ​developed​ ​capacities​ ​with​ ​opportunities​ ​and 
resources​ ​so​ ​as​ ​to​ ​make​ ​the​ ​exercise​ ​of​ ​the​ ​capability​ ​meaningful​ ​and​ ​realizable 
(Nussbaum​ ​2011,​ ​21)​. 
If​ ​‘internal’​ ​and​ ​‘combined’​ ​capabilities​ ​appear​ ​to​ ​share​ ​similar​ ​elements​ ​this​ ​is 
because​ ​Nussbaum​ ​does​ ​not​ ​maintain​ ​a​ ​sharp​ ​distinction​ ​between​ ​them​ ​​(Nussbaum​ ​2001, 
85)​.​ ​Rather,​ ​she​ ​thinks​ ​that​ ​some​ ​division​ ​between​ ​the​ ​two​ ​is​ ​helpful​ ​for​ ​understanding 
how​ ​a​ ​political​ ​society​ ​could​ ​support​ ​an​ ​individual’s​ ​internal​ ​capabilities,​ ​but​ ​fail​ ​to 
provide​ ​opportunities​ ​for​ ​its​ ​exercise.​ ​Consider,​ ​for​ ​example,​ ​a​ ​nation​ ​that​ ​provides 
educational​ ​opportunities​ ​so​ ​that​ ​individuals​ ​are​ ​capable​ ​of​ ​reading​ ​and​ ​writing​ ​(so​ ​as​ ​to 
also​ ​be​ ​capable​ ​of​ ​free​ ​speech),​ ​but​ ​which​ ​simultaneously​ ​denies​ ​them​ ​the​ ​freedom​ ​to 
express​ ​their​ ​thoughts​ ​without​ ​punitive​ ​consequences​ ​​(Nussbaum​ ​2011)​. 
Since​ ​respecting​ ​the​ ​power​ ​of​ ​individual​ ​self-determination​ ​is​ ​an​ ​explicit​ ​and 
central​ ​value​ ​of​ ​her​ ​theory,​ ​choice​ ​plays​ ​a​ ​critical​ ​role​ ​in​ ​Nussbaum’s​ ​approach​ ​to​ ​justice. 
She​ ​does​ ​not,​ ​however,​ ​theorize​ ​about​ ​‘choice’​ ​as​ ​a​ ​freestanding​ ​value​ ​abstracted​ ​from 
the​ ​subjects​ ​doing​ ​the​ ​choosing,​ ​but​ ​rather​ ​“understands​ ​choosing​ ​as​ ​not​ ​more​ ​than​ ​the 
voluntary​ ​or​ ​chosen​ ​dimension​ ​of​ ​an​ ​intentional​ ​human​ ​functioning”​ ​​(Crocker​ ​1995, 
154)​.​ ​For​ ​Nussbaum,​ ​choosing​ ​without​ ​functioning​ ​is​ ​akin​ ​to​ ​a​ ​​transcendental​​ ​rather​ ​than 
human​​ ​activity—like​ ​an​ ​act​ ​of​ ​a​ ​“Cartesian​ ​ego”​ ​or​ ​an​ ​“angel”​ ​​(Crocker​ ​1995,​ ​154)​.​ ​In 
her​ ​view,​ ​the​ ​activity​ ​of​ ​choosing​ ​cannot​ ​coherently​ ​be​ ​separated​ ​from​ ​the​ ​actor​ ​or​ ​the 
actions​ ​themselves​ ​doing​ ​the​ ​choosing​ ​​(Crocker​ ​1995)​.​ ​She​ ​applies​ ​a​ ​similar​ ​argument 
for​ ​states​ ​of​ ​‘happiness’​ ​and​ ​‘pleasure’—arguing​ ​that​ ​these​ ​states​ ​cannot​ ​coherently​ ​be 
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detached​ ​from​ ​the​ ​activity​ ​which​ ​give​ ​rise​ ​to​ ​them​ ​and​ ​so,​ ​should​ ​not​ ​be​ ​theorized​ ​as 
separate​ ​functionings​ ​​(Crocker​ ​1995)​. 
But​ ​capabilities​ ​and​ ​functions​ ​do​ ​work​ ​together.​ ​Capabilities​ ​are​ ​things​ ​humans 
need​ ​while​ ​‘functionings’​ ​help​ ​us​ ​realize​ ​what​ ​we​ ​are​ ​capable​ ​of​ ​​(Crocker​ ​1995)​.​ ​Not​ ​all 
functionings​ ​and​ ​capabilities​ ​are​ ​valuable.​ ​For​ ​example,​ ​we​ ​can​ ​be​ ​capable​ ​of​ ​violence 
without​ ​regarding​ ​the​ ​capability​ ​for​ ​violence​ ​as​ ​intrinsically​ ​valuable.​ ​Rather,​ ​“valuable 
functionings​ ​gain​ ​some​ ​of​ ​their​ ​value​ ​from​ ​the​ ​fact​ ​that​ ​they​ ​are​ ​chosen,​ ​‘done​ ​in 
accordance​ ​with​ ​practical​ ​reason’”​ ​​(Crocker​ ​1995,​ ​159)​.​ ​The​ ​value​ ​that​ ​adheres​ ​to 
functionings​ ​is​ ​intimately​ ​connected​ ​to​ ​the​ ​availability​ ​of​ ​one’s​ ​opportunities​ ​to​ ​exercise 
that​ ​choice.​ ​As​ ​Crocker​ ​notes,​ ​“Capabilities​ ​add​ ​something​ ​intrinsically​ ​and​ ​not​ ​merely 
instrumentally​ ​valuable​ ​to​ ​a​ ​human​ ​life,​ ​namely,​ ​positive​ ​freedom​ ​in​ ​the​ ​sense​ ​of 
available​ ​and​ ​worthwhile​ ​options”​ ​​(Crocker​ ​1995,​ ​159)​.  
From​ ​a​ ​theoretical​ ​standpoint,​ ​identifying​ ​valuable​ ​capabilities​ ​and​ ​functionings, 
especially​ ​when​ ​treated​ ​as​ ​political​ ​principles,​ ​can​ ​help​ ​us​ ​understand​ ​what​ ​justice 
requires​ ​and​ ​the​ ​purposes​ ​of​ ​government.​ ​As​ ​Crocker​ ​notes:  
Responsible​ ​law-makers​ ​and​ ​development​ ​policy​ ​makers​ ​aim​ ​at​ ​getting​ ​people 
over​ ​a​ ​threshold—of​ ​minimal​ ​human​ ​and​ ​valuable​ ​functionings—so​ ​that​ ​they​ ​are 
able,​ ​if​ ​they​ ​so​ ​choose,​ ​to​ ​function​ ​in​ ​more​ ​fully​ ​human​ ​ways.​ ​The​ ​purpose​ ​is​ ​not, 
as​ ​Rawls​ ​fears,​ ​to​ ​impose​ ​a​ ​certain​ ​conception​ ​of​ ​the​ ​good​ ​life​ ​on​ ​human​ ​beings 
but​ ​to​ ​enable​ ​them​ ​to​ ​cross​ ​a​ ​threshold​ ​so​ ​that​ ​they​ ​have​ ​certain​ ​choices​ ​​(Crocker 
1995,​ ​159–160)​.  
 
On​ ​a​ ​capabilities​ ​approach​ ​such​ ​as​ ​Nussbaum’s,​ ​the​ ​values​ ​of​​ ​being​​ ​and​ ​​doing​​ ​are 
the​ ​marks​ ​of​ ​justice​ ​in​ ​a​ ​society.​ ​When​ ​basic​ ​needs​ ​and​ ​functionings​ ​are​ ​not​ ​being​ ​met, 
people​ ​lack​ ​the​ ​capacity​ ​for​ ​meaningful​ ​choice-making.​ ​Rather​ ​than​ ​measuring​ ​justice 
principally​ ​according​ ​to​ ​utility,​ ​or​ ​the​ ​fair​ ​distribution​ ​of​ ​primary​ ​goods​ ​across 
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populations,​ ​the​ ​emphasis​ ​of​ ​capabilities​ ​theorists​ ​is​ ​on​ ​whether​ ​individuals​ ​are​ ​able​ ​to 
function​ ​(which​ ​includes​ ​evaluating​ ​whether​ ​their​ ​needs​ ​are​ ​being​ ​met)​ ​at​ ​a​ ​level 
sufficient​ ​to​ ​make​ ​choices​ ​about​ ​how​ ​to​ ​live​ ​their​ ​life​ ​and​ ​to​ ​do​ ​things​ ​towards 
accomplishing​ ​related​ ​goals. 
Yet,​ ​if​ ​the​ ​aim​ ​is​ ​justice,​ ​the​ ​mere​ ​theoretical​ ​​possibility​ ​​of​ ​an​ ​individual’s 
functioning​ ​in​ ​society​ ​is​ ​insufficient.​ ​Rather,​ ​‘actual​ ​functioning’​ ​is​ ​necessary​ ​for​ ​free 
choice.​ ​Individuals​ ​must​ ​be​ ​“free​ ​to​ ​choose​ ​to​ ​advance​ ​beyond​ ​or​ ​retreat​ ​from”​ ​a 
threshold​ ​level​ ​of​ ​functioning​ ​​(Crocker​ ​1995,​ ​157)​.​ ​Thus,​ ​a​ ​responsible​ ​government​ ​will 
assist​ ​its​ ​citizens​ ​in​ ​achieving​ ​this​ ​threshold​ ​level​ ​of​ ​functioning​ ​and​ ​capability​ ​while​ ​it 
also​ ​“non-coercively​ ​encourages​ ​people​ ​to​ ​choose​ ​to​ ​function​ ​in​ ​valuable​ ​rather​ ​than 
trivial​ ​or​ ​evil​ ​ways”​ ​​(Crocker​ ​1995,​ ​157)​.​ ​Here,​ ​we​ ​see​ ​that​ ​choice​ ​is​ ​a​ ​pivotal​ ​component 
of​ ​Nussbaum’s​ ​account.​ ​Indeed,​ ​the​ ​“freedom​ ​to​ ​choose​ ​is​ ​thus​ ​built​ ​into​ ​the​ ​notion​ ​of 
capability”​ ​​(Nussbaum​ ​2011,​ ​25)​.​ ​The​ ​purposes​ ​of​ ​government,​ ​then,​ ​must​ ​be​ ​in​ ​service 
of​ ​bringing​ ​individuals​ ​up​ ​to​ ​a​ ​basic​ ​level​ ​of​ ​functioning,​ ​so​ ​that​ ​they​ ​can​ ​choose​ ​whether 
to​ ​continue​ ​to​ ​hone​ ​their​ ​capabilities​ ​or​ ​to​ ​function​ ​at​ ​a​ ​baseline​ ​level. 
Nussbaum​ ​further​ ​distinguishes​ ​her​ ​approach​ ​from​ ​Sen’s​ ​by​ ​offering​ ​a​ ​list​ ​of​ ​10 
central​ ​human​ ​functionings.​ ​While​ ​the​ ​list​ ​is​ ​partial​ ​and​ ​not​ ​comprehensive,​ ​it​ ​is 
expressly​ ​“designed​ ​to​ ​leave​ ​room​ ​for​ ​a​ ​reasonable​ ​pluralism,”​ ​and​ ​it​ ​is​ ​“intended​ ​for​ ​the 
modern​ ​world,​ ​rather​ ​than​ ​as​ ​timeless”​ ​​(Nussbaum​ ​2001,​ ​77)​.  
Nussbaum​ ​states​ ​that​ ​what​ ​goes​ ​on​ ​the​ ​list​ ​of​ ​capabilities​ ​should​ ​reflect​ ​an 
“overlapping​ ​consensus”​ ​between​ ​people,​ ​which​ ​means​ ​that​ ​people​ ​could​ ​agree​ ​to​ ​it 
“without​ ​accepting​ ​any​ ​particular​ ​metaphysical​ ​view​ ​of​ ​the​ ​world,​ ​any​ ​particular 
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comprehensive​ ​ethical​ ​or​ ​religious​ ​view,​ ​or​ ​any​ ​particular​ ​view​ ​of​ ​the​ ​person​ ​or​ ​of​ ​human 
nature”​ ​​(Nussbaum​ ​2001,​ ​76)​.​ ​Included​ ​in​ ​this​ ​list​ ​of​ ​central​ ​human​ ​functionings​ ​are:​ ​(1) 
life;​ ​(2)​ ​bodily​ ​health;​ ​(3)​ ​bodily​ ​integrity;​ ​(4)​ ​senses,​ ​imagination,​ ​and​ ​thought;​ ​(5) 
emotions;​ ​(6)​ ​practical​ ​reason;​ ​(7)​ ​affiliation;​ ​(8)​ ​other​ ​species;​ ​(9)​ ​play;​ ​(10)​ ​control​ ​over 
one’s​ ​environment​ ​both​ ​(a)​ ​political​ ​and​ ​(b)​ ​material​ ​​(Nussbaum​ ​2001)​.​ ​My​ ​critique,​ ​as 
developed​ ​in​ ​the​ ​next​ ​section​ ​of​ ​this​ ​chapter,​ ​focuses​ ​on​ ​(4),​ ​(6),​ ​and​ ​(10)(a)(b).  
 
4.3​ ​Critique​ ​of​ ​Nussbaum’s​ ​Capabilities 
Nussbaum​ ​argues​ ​that​ ​a​ ​capabilities​ ​approach​ ​to​ ​justice​ ​is​ ​better​ ​suited​ ​to​ ​address​ ​“the 
fair​ ​treatment​ ​of​ ​people​ ​with​ ​disabilities”​ ​than​ ​is​ ​Rawls’s​ ​​(Nussbaum​ ​2011,​ ​85)​.​ ​She 
notes​ ​that​ ​Rawls’s​ ​theory​ ​is​ ​informed​ ​by​ ​the​ ​Kantian​ ​idea​ ​that​ ​‘respect’​ ​among​ ​persons​ ​is 
grounded​ ​on​ ​a​ ​“high​ ​degree​ ​of​ ​moral​ ​rationality”​ ​​(Nussbaum​ ​2011,​ ​85)​.​ ​As​ ​an​ ​example, 
she​ ​cites​ ​Rawls’s​ ​concept​ ​of​ ​the​ ​Original​ ​Position.​ ​The​ ​Original​ ​Position​ ​is​ ​a​ ​thought 
experiment​ ​in​ ​the​ ​vein​ ​of​ ​classical​ ​social​ ​contract​ ​theory​ ​which​ ​specifically​ ​incorporates​ ​a 
Kantian​ ​conception​ ​of​ ​moral​ ​rationality.​ ​In​ ​the​ ​Original​ ​Position,​ ​“rational​ ​individuals​ ​are 
asked​ ​to​ ​select​ ​principles​ ​of​ ​justice​ ​for​ ​society​ ​in​ ​ignorance​ ​of​ ​their​ ​class,​ ​wealth,​ ​race 
and​ ​sex”​ ​​(Nussbaum​ ​2011,​ ​86)​.​ ​In​ ​this​ ​state,​ ​individuals​ ​have​ ​an​ ​awareness​ ​of​ ​“a​ ​rough 
equality​ ​of​ ​physical​ ​and​ ​mental​ ​power​ ​among​ ​the​ ​participants”​ ​​(Nussbaum​ ​2011,​ ​86)​. 
Such​ ​an​ ​awareness—that​ ​everyone​ ​is​ ​to​ ​some​ ​degree​ ​capable​ ​of​ ​harming​ ​one​ ​another 
despite​ ​their​ ​differences—is​ ​meant​ ​to​ ​give​ ​rise​ ​to​ ​an​ ​agreement​ ​to​ ​cooperate​ ​with​ ​the 
purposes​ ​of​ ​securing​ ​their​ ​“mutual​ ​advantage”​ ​in​ ​society​ ​​(Nussbaum​ ​2011,​ ​86)​. 
Nussbaum​ ​argues,​ ​however,​ ​that​ ​these​ ​“assumptions​ ​of​ ​rough​ ​equality​ ​and​ ​mutual 
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advantage​ ​mean​ ​that​ ​the​ ​view​ ​cannot​ ​deal​ ​well​ ​with​ ​cases​ ​in​ ​which​ ​we​ ​find​ ​a​ ​deep 
asymmetry​ ​of​ ​power​ ​between​ ​the​ ​parties​ ​that​ ​is​ ​not​ ​easily​ ​corrected​ ​by​ ​simply 
rearranging​ ​income​ ​and​ ​wealth.​ ​Precisely​ ​for​ ​that​ ​reason,​ ​people​ ​with​ ​severe​ ​physical​ ​and 
cognitive​ ​disabilities​ ​are​ ​explicitly​ ​omitted​ ​from​ ​the​ ​Original​ ​Position​ ​…​ ​”​ ​​(Nussbaum 
2011,​ ​87)​.​ ​Notably,​ ​Rawls’s​ ​is​ ​an​ ​​ideal​​ ​theory​ ​and​ ​the​ ​Original​ ​Position​ ​is​ ​a​ ​​hypothetical 
exercise​ ​that​ ​could​ ​be​ ​taken​ ​up​ ​by​ ​any​ ​rational​ ​individual.​ ​The​ ​problem​ ​Nussbaum 
identifies​ ​is​ ​that​ ​in​ ​​reality​​ ​the​ ​distribution​ ​of​ ​power​ ​between​ ​individuals​ ​with​ ​physical 
and​ ​mental​ ​disabilities​ ​and​ ​impairments,​ ​and​ ​those​ ​without​ ​them,​ ​is​ ​not​ ​‘roughly’​ ​equal.  
As​ ​such,​ ​Nussbaum​ ​claims​ ​that,​ ​on​ ​Rawls’s​ ​account,​ ​people​ ​with​ ​physical​ ​and 
cognitive​ ​disabilities​ ​end​ ​up​ ​“dominated,​ ​though​ ​the​ ​domination​ ​is​ ​to​ ​be​ ​beneficent” 
(Nussbaum​ ​2011,​ ​87)​.​ ​She​ ​goes​ ​on​ ​to​ ​say​ ​that​ ​“this​ ​problem​ ​is​ ​exacerbated​ ​by​ ​the​ ​fact 
that​ ​Rawls’s​ ​Kantian​ ​conception​ ​of​ ​the​ ​person​ ​is​ ​based​ ​on​ ​rationality​ ​(both​ ​prudential​ ​and 
moral);​ ​so​ ​people​ ​with​ ​severe​ ​cognitive​ ​disabilities​ ​just​ ​don't​ ​count​ ​as​ ​persons​ ​under​ ​that 
view”​ ​​(Nussbaum​ ​2011,​ ​87)​.​ ​Since,​ ​on​ ​Rawls’s​ ​account,​ ​human​ ​beings​ ​who​ ​cannot​ ​enter 
into​ ​contracts​ ​can​ ​only​ ​be​ ​beneficiaries,​ ​but​ ​not​ ​​subjects​ ​​of​ ​justice,​ ​the​ ​“whole​ ​issue​ ​of 
justice​ ​is​ ​moot​ ​for​ ​at​ ​least​ ​many​ ​people​ ​with​ ​disabilities”​ ​​(Nussbaum​ ​2011,​ ​87)​.  
Nussbaum​ ​insists​ ​that​ ​the​ ​Capabilities​ ​Approach​ ​does​ ​things​ ​differently.​ ​It​ ​aims​ ​to 
treat​ ​people​ ​with​ ​disabilities​ ​as​ ​subjects​ ​rather​ ​than​ ​as​ ​mere​ ​beneficiaries​ ​of​ ​justice​ ​since 
it​ ​takes​ ​each​ ​individual​ ​person​ ​as​ ​they​ ​are​ ​while​ ​aiming​ ​to​ ​develop​ ​the​ ​functionings​ ​they 
are​ ​capable​ ​of.​ ​Indeed,​ ​Nussbaum​ ​claims​ ​to​ ​differ​ ​from​ ​Sen​ ​by​ ​drawing​ ​on​ ​the​ ​idea​ ​of 
human​ ​dignity​ ​as​ ​an​ ​additional​ ​justification​ ​for​ ​why​ ​governments​ ​have​ ​a​ ​responsibility​ ​to 
promote​ ​the​ ​welfare​ ​of​ ​each​ ​individual.​ ​She​ ​claims​ ​that​ ​“In​ ​a​ ​wide​ ​range​ ​of​ ​areas, 
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moreover,​ ​a​ ​focus​ ​on​ ​dignity​ ​will​ ​dictate​ ​policy​ ​choices​ ​that​ ​protect​ ​and​ ​support​ ​agency, 
rather​ ​than​ ​choices​ ​that​ ​infantilize​ ​people​ ​and​ ​treat​ ​them​ ​as​ ​passive​ ​recipients​ ​of​ ​benefit” 
(Nussbaum​ ​2011,​ ​30)​.  
Yet​ ​it​ ​is​ ​difficult​ ​to​ ​see​ ​just​ ​how​ ​Nussbaum’s​ ​account​ ​supports​ ​‘agency’​ ​for 
people​ ​with​ ​disabilities​ ​in​ ​light​ ​of​ ​the​ ​prominent​ ​role​ ​that​ ​‘practical​ ​reason’​ ​and​ ​‘choice’ 
play​ ​in​ ​her​ ​conception​ ​of​ ​a​ ​truly​ ​human​ ​life.​ ​Like​ ​Rawls,​ ​Nussbaum​ ​expressly​ ​excludes 
people​ ​with​ ​severe​ ​mental​ ​disabilities​ ​from​ ​equal​ ​political​ ​treatment​ ​on​ ​the​ ​grounds​ ​that 
they​ ​lack​ ​agency.​ ​These​ ​inconsistencies​ ​and​ ​incompatibilities​ ​become​ ​apparent​ ​in​ ​her 
account​ ​when​ ​we​ ​look​ ​more​ ​closely​ ​at​ ​her​ ​specific​ ​list​ ​of​ ​the​ ​‘central​ ​human 
functionings’​ ​in​ ​the​ ​context​ ​of​ ​her​ ​general​ ​comments​ ​about​ ​what​ ​it​ ​means​ ​to​ ​live​ ​a 
dignified​ ​and​ ​truly​ ​human​ ​life.  
In​ ​what​ ​follows,​ ​I​ ​want​ ​the​ ​reader​ ​to​ ​consider​ ​the​ ​following​ ​three​ ​central​ ​human 
functionings​ ​that​ ​Nussbaum​ ​includes​ ​in​ ​her​ ​list​ ​of​ ​10​ ​(noted​ ​in​ ​the​ ​section​ ​above)​ ​as 
support​ ​for​ ​my​ ​critique​ ​that​ ​her​ ​approach​ ​does​ ​not​ ​adequately​ ​incorporate​ ​individuals 
with​ ​cognitive​ ​impairments​ ​as​ ​direct​ ​subjects​ ​of​ ​justice.​ ​Recall,​ ​that​ ​my​ ​analysis​ ​focuses 
primarily​ ​on​ ​Nussbaum’s​ ​items​ ​(4),​ ​(6)​ ​and​ ​(10).​ ​Below,​ ​I​ ​set​ ​up​ ​Nussbaum’s​ ​framing​ ​of 
each​ ​of​ ​these​ ​three​ ​functionings​ ​before​ ​turning​ ​to​ ​my​ ​critique​ ​of​ ​them.  
First,​ ​Nussbaum​ ​describes​ ​(4)​ ​Senses,​ ​Imagination​ ​and​ ​Thought​ ​as​ ​“Being​ ​able​ ​to 
use​ ​the​ ​senses,​ ​to​ ​imagine,​ ​think​ ​and​ ​reason—and​ ​to​ ​do​ ​these​ ​things​ ​in​ ​a​ ​“truly​ ​human” 
way,​ ​a​ ​way​ ​informed​ ​and​ ​cultivated​ ​by​ ​an​ ​adequate​ ​education,​ ​including,​ ​but​ ​by​ ​no 
means​ ​limited​ ​to,​ ​literacy​ ​and​ ​basic​ ​mathematical​ ​and​ ​scientific​ ​training.​ ​Being​ ​able​ ​to 
use​ ​imagination​ ​and​ ​thought​ ​in​ ​connection​ ​with​ ​experiencing​ ​and​ ​producing​ ​works​ ​and 
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events​ ​of​ ​one’s​ ​own​ ​choice,​ ​religious,​ ​literary,​ ​musical,​ ​and​ ​so​ ​forth.​ ​Being​ ​able​ ​to​ ​use 
one’s​ ​mind​ ​in​ ​ways​ ​protected​ ​by​ ​guarantees​ ​of​ ​freedom​ ​of​ ​expression​ ​with​ ​respect​ ​to​ ​both 
political​ ​and​ ​artistic​ ​speech,​ ​and​ ​freedom​ ​of​ ​religious​ ​exercise.​ ​Being​ ​able​ ​to​ ​have 
pleasurable​ ​experiences​ ​and​ ​to​ ​avoid​ ​non​ ​beneficial​ ​pain”​ ​​(Nussbaum​ ​2011,​ ​33)​.​ ​Here, 
Nussbaum​ ​describes​ ​the​ ​ability​ ​‘to​ ​imagine’​ ​and​ ​‘to​ ​reason’​ ​as​ ​necessary​ ​forms​ ​of​ ​human 
cognitive​ ​activity​ ​to​ ​be​ ​fostered​ ​and​ ​promoted​ ​in​ ​individuals​ ​in​ ​a​ ​politically​ ​just​ ​society, 
not​ ​just​ ​at​ ​a​ ​basic​ ​level,​ ​but​ ​in​ ​ways​ ​that​ ​are​ ​informed​ ​and​ ​made​ ​better​ ​by​ ​education​ ​and 
training. 
Second,​ ​Nussbaum​ ​describes​ ​(6)​ ​Practical​ ​reason​ ​as​ ​“Being​ ​able​ ​to​ ​form​ ​a 
conception​ ​of​ ​the​ ​good​ ​and​ ​to​ ​engage​ ​in​ ​critical​ ​reflection​ ​about​ ​the​ ​planning​ ​of​ ​one’s 
life.​ ​(This​ ​entails​ ​protection​ ​for​ ​the​ ​liberty​ ​of​ ​conscience​ ​and​ ​religious​ ​observance.)” 
(Nussbaum​ ​2011,​ ​34)​.​ ​Here,​ ​Nussbaum​ ​does​ ​not​ ​develop​ ​what​ ​conceptions​ ​of​ ​the​ ​‘good’ 
can​ ​or​ ​should​ ​amount​ ​to​ ​and​ ​she​ ​describes​ ​practical​ ​reason​ ​as​ ​involving​ ​‘critical 
reflection’​ ​about​ ​‘planning’​ ​without​ ​offering​ ​a​ ​more​ ​descriptive​ ​analysis​ ​of​ ​either​ ​(a) 
practical​ ​reason,​ ​or​ ​(b)​ ​critical​ ​reflection.​ ​Does​ ​practical​ ​reason​ ​include​ ​non-rational 
deliberations​ ​or​ ​unconscious​ ​goal​ ​oriented​ ​behavior?​ ​Does​ ​critical​ ​reflection​ ​mean 
introspective​ ​reasoning​ ​about​ ​one’s​ ​identity​ ​or​ ​preferences,​ ​a​ ​capacity​ ​for​ ​deliberation 
among​ ​options,​ ​or​ ​the​ ​capacity​ ​to​ ​draw​ ​‘rational’​ ​conclusions​ ​from​ ​a​ ​set​ ​of​ ​premises? 
Here,​ ​Nussbaum​ ​needs​ ​to​ ​offer​ ​more​ ​information​ ​about​ ​which​ ​sorts​ ​of​ ​factors​ ​could​ ​count 
as​ ​legitimate​ ​influences​ ​over​ ​the​ ​exercise​ ​of​ ​practical​ ​reason​ ​and​ ​critical​ ​reflection​ ​in​ ​the 
development​ ​of​ ​this​ ​central​ ​human​ ​functioning. 
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Finally,​ ​the​ ​functioning​ ​of​ ​(10)(a)(b)​ ​Control​ ​Over​ ​One’s​ ​Environment​ ​is 
described​ ​in​ ​two​ ​parts.​ ​With​ ​respect​ ​to​ ​(10)(a)​ ​​Political​,​ ​for​ ​Nussbaum,​ ​this​ ​means 
“Being​ ​able​ ​to​ ​participate​ ​effectively​ ​in​ ​political​ ​choices​ ​that​ ​govern​ ​one’s​ ​life;​ ​having 
the​ ​right​ ​of​ ​political​ ​participation,​ ​protections​ ​of​ ​free​ ​speech​ ​and​ ​association.”​ ​Here,​ ​we 
see​ ​an​ ​emphasis​ ​on​ ​an​ ​individual’s​ ​ability​ ​to​ ​both​ ​participate​ ​and​ ​to​ ​make​ ​political 
choices,​ ​although​ ​it​ ​is​ ​unclear​ ​how​ ​such​ ​an​ ​individual​ ​human​ ​‘functioning’​ ​amounts​ ​to 
having​ ​a​ ​‘right​ ​to​ ​political​ ​participation.’​ ​To​ ​clarify,​ ​Nussbaum​ ​describes​ ​the​ ​Capabilities 
Approach​ ​as​ ​a​ ​theory​ ​primarily​ ​about​ ​what​ ​it​ ​means​ ​for​ ​people​ ​​to​ ​be​​ ​or​ ​​to​ ​do​ ​​things​ ​in​ ​a 
distinctly​ ​human​ ​way​ ​and​ ​in​ ​such​ ​a​ ​way​ ​that​ ​is​ ​worthy​ ​of​ ​political​ ​protection​ ​and 
consideration.​ ​​To​ ​have​ ​a​ ​right​ ​to​ ​x​ ​​does​ ​not​ ​expressly​ ​fit​ ​into​ ​such​ ​an​ ​account​ ​unless 
Nussbaum​ ​means​ ​to​ ​suggest​ ​that​ ​all​ ​of​ ​the​ ​central​ ​human​ ​functionings​ ​she​ ​lists​ ​simply 
amount​ ​to​ ​a​ ​collection​ ​of​ ​human​ ​‘rights’.  
In​ ​terms​ ​of​ ​(10)(b)​ ​​Material​​ ​control​ ​involves​ ​“​ ​…​ ​In​ ​work,​ ​being​ ​able​ ​to​ ​work​ ​as 
a​ ​human​ ​being,​ ​exercising​ ​practical​ ​reason​ ​and​ ​entering​ ​into​ ​meaningful​ ​relationships​ ​of 
mutual​ ​recognition​ ​with​ ​other​ ​workers”​ ​​(Nussbaum​ ​2011,​ ​34)​.​ ​Here,​ ​she​ ​claims​ ​that​ ​a 
central​ ​human​ ​functioning​ ​is​ ​exercising​ ​‘practical​ ​reason’​ ​in​ ​the​ ​workplace​ ​and/or​ ​in 
relationships​ ​with​ ​co-workers.​ ​But,​ ​again​ ​she​ ​leaves​ ​the​ ​concept​ ​of​ ​‘practical​ ​reason’ 
underdeveloped—does​ ​this​ ​amount​ ​to​ ​simply​ ​a​ ​human​ ​right​ ​to​ ​form​ ​unions​ ​or​ ​to​ ​make 
contracts?​ ​How​ ​are​ ​the​ ​experiences​ ​of​ ​individuals​ ​who​ ​are​ ​able​ ​to​ ​work​ ​physically,​ ​but 
are​ ​cognitively​ ​and​ ​perhaps​ ​legally​ ​incapable​ ​of​ ​forming​ ​contracts,​ ​reflected​ ​by​ ​this 
central​ ​functioning?  
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In​ ​both​ ​prongs​ ​of​ ​(10),​ ​Nussbaum​ ​does​ ​not​ ​elaborate​ ​on​ ​the​ ​scope​ ​or​ ​quality​ ​of​ ​the 
“control”​ ​over​ ​one’s​ ​environment​ ​that​ ​ought​ ​to​ ​be​ ​protected.​ ​A​ ​right​ ​to​ ​control​ ​one’s 
material​ ​and​ ​political​ ​environments​ ​is​ ​further​ ​complicated​ ​by​ ​the​ ​conditions​ ​for​ ​its 
possibility.​ ​As​ ​individuals,​ ​we​ ​cannot​ ​control​ ​the​ ​geographical​ ​boundaries​ ​or​ ​political 
borders,​ ​weather​ ​or​ ​diseases​ ​affecting​ ​our​ ​living​ ​spaces,​ ​yet​ ​each​ ​of​ ​these​ ​phenomena 
directly​ ​impacts​ ​our​ ​and​ ​our​ ​governments’​ ​capacities​ ​to​ ​control​ ​our​ ​political​ ​and​ ​personal 
life​ ​experiences​ ​and​ ​opportunities.  
As​ ​illustrated​ ​by​ ​Nussbaum’s​ ​descriptions​ ​of​ ​these​ ​three​ ​functionings,​ ​practical 
reason​ ​plays​ ​a​ ​central​ ​role​ ​in​ ​connecting​ ​individual​ ​choice-making​ ​with​ ​the​ ​central 
human​ ​functionings.​ ​But​ ​contrary​ ​to​ ​her​ ​assertion​ ​that​ ​a​ ​capabilities​ ​approach​ ​escapes​ ​the 
exclusionary​ ​problems​ ​inherent​ ​to​ ​a​ ​Rawlsian​ ​approach​ ​to​ ​justice,​ ​as​ ​I​ ​argue​ ​below,​ ​she 
fails​ ​to​ ​meaningfully​ ​distinguish​ ​the​ ​mental​ ​processes​ ​of​ ​‘practical​ ​reason’​ ​and​ ​‘critical 
reflection’​ ​as​ ​importantly​ ​different​ ​from​ ​a​ ​Kantian/Rawlsian​ ​account​ ​of​ ​rationality.  
More​ ​is​ ​needed​ ​to​ ​flesh​ ​out​ ​what​ ​‘practical​ ​reason’​ ​actually​ ​signifies​ ​on 
Nussbaum’s​ ​account​ ​and​ ​how​ ​it​ ​differs​ ​from​ ​Kantian​ ​rationality​ ​in​ ​such​ ​a​ ​way​ ​so​ ​as​ ​to 
honor​ ​cognitive​ ​diversity​ ​and​ ​human​ ​heterogeneity.​ ​I’ve​ ​highlighted​ ​these​ ​central​ ​human 
functionings​ ​so​ ​that​ ​the​ ​ambiguities​ ​and​ ​inconsistencies​ ​found​ ​therein​ ​can​ ​be​ ​considered 
alongside,​ ​and​ ​in​ ​the​ ​light​ ​of,​ ​Nussbaum’s​ ​writings​ ​on​ ​reason​ ​more​ ​generally.​ ​She​ ​says:  
Those​ ​who​ ​need​ ​more​ ​help​ ​to​ ​get​ ​above​ ​the​ ​threshold​ ​get​ ​more​ ​help.​ ​In​ ​the​ ​case 
of​ ​people​ ​with​ ​cognitive​ ​disabilities,​ ​the​ ​goal​ ​should​ ​be​ ​for​ ​them​ ​to​ ​have​ ​the​ ​same 
capabilities​ ​as​ ​“normal”​ ​people,​ ​even​ ​though​ ​some​ ​of​ ​those​ ​opportunities​ ​may 
have​ ​to​ ​be​ ​exercised​ ​through​ ​a​ ​surrogate,​ ​and​ ​the​ ​surrogate​ ​may​ ​in​ ​some​ ​cases 
supply​ ​part​ ​of​ ​the​ ​internal​ ​capability​ ​if​ ​the​ ​person​ ​is​ ​unable​ ​to​ ​develop​ ​sufficient 
choice​ ​capability​ ​on​ ​her​ ​own,​ ​for​ ​example,​ ​by​ ​voting​ ​on​ ​that​ ​person’s​ ​behalf​ ​even 
if​ ​the​ ​person​ ​is​ ​unable​ ​to​ ​make​ ​a​ ​choice.​ ​The​ ​one​ ​limitation​ ​is​ ​that​ ​the​ ​person​ ​has 
to​ ​be​ ​a​ ​child​ ​of​ ​human​ ​parents​ ​and​ ​capable​ ​of​ ​at​ ​least​ ​some​ ​sort​ ​of​ ​active​ ​striving: 
thus​ ​a​ ​person​ ​in​ ​a​ ​permanent​ ​vegetative​ ​condition​ ​or​ ​an​ ​anencephalic​ ​person 
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would​ ​not​ ​be​ ​qualified​ ​for​ ​equal​ ​political​ ​entitlements​ ​under​ ​this​ ​theory 
(Nussbaum​ ​2011,​ ​24)​. 
 
From​ ​this​ ​passage,​ ​I​ ​want​ ​to​ ​draw​ ​the​ ​reader’s​ ​attention​ ​to​ ​several​ ​points.  
First,​ ​Nussbaum​ ​notes​ ​that​ ​there​ ​is​ ​a​ ​‘limitation’​ ​on​ ​who​ ​counts​ ​for​ ​equal​ ​political 
entitlements​ ​in​ ​her​ ​account.​ ​Though​ ​the​ ​‘limitations’​ ​of​ ​being​ ​human​ ​and​ ​‘capable​ ​of 
active​ ​striving’​ ​may​ ​seem​ ​straightforward​ ​enough,​ ​they​ ​in​ ​fact​ ​generate​ ​an​ ​important 
question​ ​with​ ​respect​ ​to​ ​the​ ​purposes​ ​of​ ​the​ ​set​ ​itself.​ ​The​ ​central​ ​problem​ ​it​ ​highlights​ ​is 
whether​ ​the​ ​set​ ​of​ ​capabilities​ ​is,​ ​effectively,​ ​a​ ​set​ ​of​ ​‘qualifying’​ ​criteria​ ​used​ ​to 
determine​ ​who​ ​may​ ​be​ ​properly​ ​considered​ ​subjects​ ​and​ ​agents​ ​within​ ​the​ ​domain​ ​of 
justice.​ ​If​ ​an​ ​individual​ ​is​ ​capable​ ​of​ ​some​ ​(but​ ​not​ ​all)​ ​of​ ​the​ ​functionings,​ ​then​ ​is​ ​that 
individual​ ​in​ ​effect​ ​excluded​ ​from​ ​subjecthood​ ​and​ ​agency?​ ​In​ ​this​ ​passage,​ ​Nussbaum 
draws​ ​a​ ​hard​ ​line​ ​with​ ​respect​ ​to​ ​those​ ​in​ ​a​ ​permanent​ ​vegetative​ ​condition​ ​and 
anencephalic​ ​persons.​ ​Although​ ​we​ ​might​ ​think​ ​that​ ​such​ ​individuals​ ​are​ ​simply​ ​not 
capable​ ​of​ ​the​ ​activities​ ​of​ ​agents,​ ​we​ ​need​ ​not​ ​suppose​ ​that​ ​as​ ​a​ ​consequence,​ ​they​ ​have 
no​ ​political​ ​entitlements,​ ​such​ ​as,​ ​for​ ​example,​ ​a​ ​right​ ​to​ ​not​ ​be​ ​abused​ ​or​ ​to​ ​have​ ​their 
bodies​ ​subjected​ ​to​ ​medical​ ​testing.  
Throughout​ ​her​ ​work,​ ​Nussbaum​ ​maintains​ ​that​ ​“The​ ​Capabilities​ ​Approach​ ​is 
not​ ​a​ ​theory​ ​of​ ​what​ ​human​ ​nature​ ​is,​ ​and​ ​it​ ​does​ ​not​ ​read​ ​norms​ ​off​ ​from​ ​innate​ ​human 
nature”​ ​​(Nussbaum​ ​2011,​ ​28)​.​ ​But​ ​it’s​ ​not​ ​clear​ ​that​ ​it​ ​doesn't​ ​in​ ​fact​ ​do​ ​these​ ​things.​ ​This 
brings​ ​us​ ​to​ ​another​ ​problematic​ ​point​ ​that​ ​emerges​ ​from​ ​the​ ​above​ ​passage.​ ​She​ ​suggests 
that​ ​the​ ​proper​ ​standard​ ​for​ ​determining​ ​whether​ ​individuals​ ​with​ ​cognitive​ ​impairments 
are​ ​living​ ​successful​ ​lives​ ​is​ ​whether​ ​they​ ​are​ ​being​ ​supported​ ​in​ ​achieving​ ​the​ ​central 
functionings​ ​in​ ​ways​ ​similar​ ​to​ ​the​ ​functionings​ ​of​ ​“normal”​ ​people.​ ​“Normalcy”​ ​here, 
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and​ ​the​ ​ordinariness​ ​of​ ​‘practical​ ​reason’​ ​elsewhere​ ​in​ ​her​ ​writings,​ ​work​ ​together​ ​in​ ​her 
account​ ​to​ ​establish​ ​threshold​ ​levels​ ​of​ ​functioning​ ​that​ ​people​ ​with​ ​cognitive​ ​disabilities 
and​ ​impairments​ ​ought​ ​to​ ​strive​ ​for.​ ​These​ ​thresholds​ ​essentially​ ​read​ ​off​ ​norms​ ​from​ ​the 
majority​ ​about​ ​what​ ​a​ ​good,​ ​human​ ​life​ ​looks​ ​like.  
When​ ​‘normal’​ ​levels​ ​of​ ​activity​ ​cannot​ ​be​ ​achieved,​ ​Nussbaum​ ​suggests 
surrogacy​ ​decision-making​ ​as​ ​an​ ​alternative.​ ​This​ ​is​ ​meant​ ​to​ ​ensure​ ​that​ ​each 
individual’s​ ​interests​ ​are​ ​represented​ ​and​ ​protected.​ ​Strangely,​ ​though,​ ​it​ ​is​ ​also​ ​at​ ​this 
point​ ​that​ ​Nussbaum​ ​effectively​ ​endorses​ ​relational​ ​rather​ ​than​ ​individual​ ​autonomy. 
That​ ​is​ ​to​ ​say,​ ​​for​ ​some​ ​individuals​ ​​(the​ ​non-normal​ ​ones)​ ​a​ ​substitute​ ​decision-making 
model​ ​‘by-other-people-for-other-people’​ ​is​ ​not​ ​just​ ​appropriate,​ ​but​ ​it​ ​is​ ​also​ ​ethical​ ​and 
maybe​ ​even​ ​required​ ​to​ ​protect​ ​individual​ ​rights.​ ​Surrogacy​ ​decision​ ​making​ ​is​ ​reserved 
for​ ​those​ ​whose​ ​capabilities​ ​fall​ ​below​ ​threshold​ ​levels​ ​of​ ​functioning,​ ​yet​ ​such 
thresholds​ ​and​ ​boundaries​ ​are​ ​determined​ ​by​ ​whatever​ ​operating​ ​normative​ ​account​ ​of 
human​ ​nature​ ​the​ ​community​ ​agrees​ ​upon​ ​to​ ​use​ ​as​ ​its​ ​standard.  
It​ ​might​ ​be​ ​that​ ​Nussbaum​ ​would​ ​also​ ​endorse​ ​the​ ​practice​ ​of​ ​surrogate 
choice-making​ ​for​ ​infants​ ​and​ ​children​ ​as​ ​well​ ​as​ ​people​ ​with​ ​non-severe​ ​cognitive 
disabilities​ ​based​ ​on​ ​her​ ​two​ ​minimal​ ​qualifications​ ​for​ ​equal​ ​political​ ​treatment.​ ​But​ ​as 
noted,​ ​she​ ​draws​ ​a​ ​hard​ ​line​ ​for​ ​people​ ​in​ ​permanent​ ​vegetative​ ​conditions​ ​and​ ​severe 
mental​ ​disabilities.​ ​Such​ ​individuals,​ ​she​ ​argues,​ ​are​ ​unqualified​ ​for​ ​equal​ ​political 
entitlements​ ​under​ ​the​ ​Capabilities​ ​Approach​ ​on​ ​the​ ​failed​ ​grounds​ ​of​ ​‘personhood’: 
At​ ​one​ ​extreme,​ ​we​ ​may​ ​judge​ ​that​ ​the​ ​absence​ ​of​ ​capability​ ​for​ ​a​ ​central 
function​ ​is​ ​so​ ​acute​ ​that​ ​the​ ​person​ ​is​ ​not​ ​really​ ​a​ ​person​ ​at​ ​all,​ ​or​ ​any​ ​longer—as 
in​ ​the​ ​case​ ​of​ ​certain​ ​very​ ​severe​ ​forms​ ​of​ ​mental​ ​disability,​ ​or​ ​senile​ ​dementia. 
But​ ​I​ ​am​ ​less​ ​interested​ ​in​ ​that​ ​boundary​ ​(important​ ​though​ ​it​ ​is​ ​for​ ​medical 
ethics)​ ​than​ ​in​ ​a​ ​higher​ ​threshold,​ ​the​ ​level​ ​at​ ​which​ ​a​ ​person’s​ ​capability 
162 
becomes​ ​what​ ​Marx​ ​called​ ​“truly​ ​human,”​ ​that​ ​is,​ ​​worthy​​ ​of​ ​a​ ​human​ ​being 
(Nussbaum​ ​2001,​ ​73)​.  
 
Here,​ ​a​ ​human​ ​is​ ​no​ ​longer​ ​a​ ​person​ ​at​ ​all​ ​when​ ​he​ ​lacks​ ​the​ ​capability​ ​for 
exercising​ ​a​ ​central​ ​functioning.​ ​The​ ​fact​ ​that​ ​those​ ​suffering​ ​from​ ​senile​ ​dementia​ ​are 
considered​ ​non-persons​ ​should​ ​cause​ ​us​ ​to​ ​reconsider​ ​the​ ​role​ ​that​ ​cognitive​ ​norms​ ​are 
playing​ ​in​ ​Nussbaum’s​ ​account​ ​of​ ​personhood.​ ​While​ ​many​ ​individuals​ ​suffering​ ​from 
senile​ ​dementia​ ​may​ ​lack​ ​the​ ​capacity​ ​for​ ​practical​ ​reason,​ ​we​ ​need​ ​not​ ​suppose​ ​that​ ​they 
are​ ​exempt​ ​from​ ​political​ ​entitlements​ ​because​ ​they​ ​lack​ ​the​ ​capacity​ ​to​ ​fully​ ​participate. 
Nor​ ​should​ ​we​ ​assume​ ​that​ ​such​ ​individuals​ ​are​ ​​never​​ ​capable​ ​of​ ​meaningful 
participation.​ ​Further,​ ​if​ ​the​ ​aim​ ​is​ ​to​ ​theorize​ ​about​ ​justice​ ​and​ ​fairness,​ ​why​ ​isn’t​ ​equal 
political​ ​treatment​ ​extended​ ​to​ ​people​ ​with​ ​senile​ ​dementia,​ ​especially​ ​if​ ​the​ ​goal​ ​of​ ​the 
capabilities​ ​approach​ ​is​ ​to​ ​ensure​ ​that​ ​the​ ​interests​ ​of​ ​​each​​ ​individual​ ​​qua​​ ​individual​ ​are 
protected?  
Nussbaum’s​ ​justification​ ​for​ ​their​ ​exclusion​ ​would​ ​likely​ ​rest​ ​on​ ​the​ ​fact​ ​that​ ​such 
individuals​ ​meet​ ​the​ ​‘human’​ ​qualification,​ ​but​ ​not​ ​the​ ​‘striving’​ ​one—where​ ​‘striving’ 
implicates​ ​more​ ​than​ ​just​ ​an​ ​ability​ ​to​ ​continue​ ​existing.​ ​I​ ​believe​ ​Nussbaum​ ​maintains 
that​ ​people​ ​in​ ​permanent​ ​vegetative​ ​states,​ ​those​ ​with​ ​severe​ ​mental​ ​disability​ ​and​ ​people 
with​ ​senile​ ​dementia​ ​are​ ​not​ ​qualified​ ​for​ ​equal​ ​political​ ​entitlements​ ​because​ ​she​ ​relies 
on​ ​normative​ ​and​ ​idealized​ ​understandings​ ​about​ ​‘personhood’​ ​‘agency’​ ​and 
‘subjecthood’​ ​that​ ​are​ ​complicated​ ​by​ ​the​ ​messy​ ​realities​ ​of​ ​cognitive​ ​diversity.​ ​Though 
her​ ​approach​ ​aims​ ​to​ ​take​ ​individuals​ ​as​ ​they​ ​are,​ ​by​ ​centralizing​ ​‘practical​ ​reason’​ ​in​ ​her 
account,​ ​the​ ​result​ ​is​ ​not​ ​substantially​ ​different​ ​from​ ​that​ ​of​ ​a​ ​Rawlsian​ ​or​ ​Kantian 
approach.  
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Taken​ ​together,​ ​personhood,​ ​agency,​ ​and​ ​‘practical​ ​reason’​ ​are​ ​the​ ​primary 
markers​ ​of​ ​Nussbaum’s​ ​version​ ​of​ ​a​ ​truly​ ​human​ ​life.​ ​In​ ​​Women​ ​and​ ​Development 
Nussbaum​ ​claims​ ​“A​ ​life​ ​that​ ​is​ ​really​ ​human​ ​is​ ​one​ ​that​ ​is​ ​shaped​ ​throughout​ ​by​ ​these 
human​ ​powers​ ​of​ ​practical​ ​reason​ ​and​ ​sociability”​ ​​(Nussbaum​ ​2001,​ ​73)​.​ ​Reason​ ​is​ ​not 
just​ ​a​ ​functioning,​ ​it​ ​is​ ​a​ ​defining​ ​characteristic​ ​of​ ​a​ ​life​ ​worth​ ​living—it​ ​is​ ​the​ ​very​ ​thing, 
on​ ​her​ ​view,​ ​that​ ​makes​ ​a​ ​person​ ​a​ ​human​ ​rather​ ​than​ ​a​ ​mere​ ​animal.​ ​I​ ​believe​ ​she​ ​leaves 
the​ ​concept​ ​of​ ​‘practical​ ​reason’​ ​open​ ​in​ ​order​ ​to​ ​accommodate​ ​reasonable​ ​interpretations 
of​ ​its​ ​meaning.​ ​Yet​ ​its​ ​prominence​ ​in​ ​her​ ​conception​ ​of​ ​what​ ​it​ ​means​ ​for​ ​humans​ ​to 
function​ ​well​ ​and​ ​to​ ​be​ ​agents​ ​who​ ​count​ ​as​ ​subjects​ ​of​ ​justice​ ​rests​ ​critically​ ​on​ ​an 
individual’s​ ​capacity​ ​for​ ​it.​ ​It​ ​may​ ​be​ ​that​ ​Nussbaum’s​ ​means​ ​to​ ​use​ ​practical​ ​reason​ ​in​ ​a 
way​ ​similar​ ​to​ ​Jay​ ​Wallace​ ​who​ ​describes​ ​it​ ​as​ ​pertaining​ ​to  
.​ ​.​ ​.​ ​matters​ ​of​ ​value,​ ​of​ ​what​ ​it​ ​would​ ​be​ ​desirable​ ​to​ ​do.​ ​In​ ​practical​ ​reasoning 
agents​ ​attempt​ ​to​ ​assess​ ​and​ ​weigh​ ​their​ ​reasons​ ​for​ ​action,​ ​the​ ​considerations 
that​ ​speak​ ​for​ ​and​ ​against​ ​alternative​ ​courses​ ​of​ ​action​ ​that​ ​are​ ​open​ ​to​ ​them. 
Moreover​ ​they​ ​do​ ​this​ ​from​ ​a​ ​distinctively​ ​first-personal​ ​point​ ​of​ ​view,​ ​one​ ​that​ ​is 
defined​ ​in​ ​terms​ ​of​ ​a​ ​practical​ ​predicament​ ​in​ ​which​ ​they​ ​find​ ​themselves​ ​(either 
individually​ ​or​ ​collectively—people​ ​sometimes​ ​reason​ ​jointly​ ​about​ ​what​ ​they 
should​ ​do​ ​together)”​ ​​(Wallace​ ​2014)​. 
 
If​ ​practical​ ​reason​ ​is​ ​understood​ ​on​ ​these​ ​terms,​ ​many​ ​individuals​ ​with​ ​severe​ ​and 
non-severe​ ​cognitive​ ​vulnerabilities​ ​fall​ ​outside​ ​the​ ​scope​ ​of​ ​living​ ​a​ ​“life​ ​that​ ​is​ ​really 
human”​ ​simply​ ​because​ ​they​ ​lack​ ​the​ ​capacity​ ​to​ ​assess​ ​and​ ​weigh​ ​‘reasons’​ ​for​ ​action. 
Recall​ ​that​ ​Nussbaum’s​ ​solution​ ​to​ ​the​ ​problem​ ​of​ ​individuals​ ​whose​ ​capabilities 
are​ ​below​ ​“normal”​ ​levels​ ​is​ ​to​ ​assign​ ​a​ ​surrogate​ ​decision-maker​ ​so​ ​as​ ​to​ ​preserve​ ​the 
emphasis​ ​on​ ​the​ ​​individual’s​​ ​autonomy.​ ​Yet​ ​the​ ​political​ ​and​ ​ethical​ ​justification​ ​for​ ​such 
surrogacy​ ​for​ ​people​ ​with​ ​a​ ​broad​ ​range​ ​of​ ​disabilities​ ​requires​ ​a​ ​more​ ​developed, 
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nuanced,​ ​and​ ​empirically​ ​informed​ ​account​ ​of​ ​agency​ ​and​ ​personhood​ ​than​ ​is​ ​offered. 
‘Too​ ​much’​ ​dependency​ ​on​ ​others​ ​seems​ ​to​ ​provide​ ​the​ ​justification​ ​for​ ​permitting 
surrogacy​ ​for​ ​some​ ​individuals,​ ​but​ ​such​ ​a​ ​demarcation​ ​simultaneously​ ​overlooks​ ​how 
dependencies,​ ​relationships,​ ​and​ ​vulnerabilities​ ​contextualize​ ​​everyone’s​​ ​capabilities.  
Nussbaum​ ​acknowledges​ ​that​ ​cases​ ​of​ ​mental​ ​disability​ ​such​ ​as​ ​severe​ ​dementia 
are​ ​‘interesting​ ​and​ ​important’​ ​for​ ​medical​ ​ethics,​ ​but​ ​she​ ​is​ ​admittedly​ ​less​ ​concerned 
with​ ​how​ ​people​ ​living​ ​with​ ​intellectual​ ​and​ ​cognitive​ ​impairments​ ​and​ ​disabilities​ ​(and 
though​ ​she​ ​is​ ​careful​ ​to​ ​mark​ ​those​ ​that​ ​are​ ​‘severe,’​ ​she​ ​offers​ ​no​ ​explicit​ ​criteria​ ​for 
determining​ ​severity​ ​or​ ​thresholds​ ​for​ ​‘normalcy’)​ ​actually​ ​fit​ ​into​ ​her​ ​capabilities 
approach​ ​as​ ​​agents.  
Notably,​ ​autonomy​ ​is​ ​not​ ​explicitly​ ​featured​ ​anywhere​ ​on​ ​Nussbaum’s​ ​list​ ​of 
capabilities.​ ​Instead,​ ​liberty​ ​of​ ​conscience,​ ​thought,​ ​imagination,​ ​planning,​ ​“practical 
reason”​ ​and​ ​“control”​​ ​​do​ ​the​ ​theoretical​ ​work​ ​of​ ​preserving​ ​familiar,​ ​idealized​ ​themes 
about​ ​autonomy.​ ​Without​ ​more​ ​from​ ​Nussbaum​ ​to​ ​distinguish​ ​the​ ​feature​ ​of​ ​‘practical 
reason’​ ​from​ ​Rawlsian​ ​and​ ​Kantian​ ​accounts​ ​of​ ​rationality,​ ​these​ ​aspects​ ​of​ ​human 
functionings,​ ​I’ve​ ​argued,​ ​​just​ ​are​​ ​components​ ​of​ ​an​ ​ideal​ ​account​ ​of​ ​individualized 
autonomy.  
Ultimately,​ ​I​ ​think​ ​the​ ​inconsistencies​ ​we​ ​find​ ​in​ ​Nussbaum’s​ ​account 
demonstrate​ ​that​ ​it​ ​is​ ​misguided​ ​to​ ​theoretically​ ​couple​ ​the​ ​interests​ ​of​ ​protecting​ ​a 
person’s​ ​freedom​ ​of​ ​choice-making​ ​with​ ​the​ ​actual​ ​development​ ​of​ ​a​​ ​particular​​ ​set​ ​of 
mental​ ​capabilities.​ ​Positing​ ​particular​ ​forms​ ​of​ ​reasoning​ ​such​ ​as​ ​practical​ ​reason​ ​or 
critical​ ​reflection​ ​as​ ​​the​​ ​sorts​ ​of​ ​mental​ ​processes​ ​a​ ​political​ ​society​ ​ought​ ​to​ ​encourage​ ​or 
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use​ ​as​ ​markers​ ​of​ ​human​ ​flourishing,​ ​does​ ​not​ ​get​ ​us​ ​very​ ​far​ ​in​ ​terms​ ​of​ ​incorporating 
and​ ​including​ ​the​ ​experiences​ ​of​ ​people​ ​with​ ​cognitive​ ​vulnerabilities​ ​in​ ​theories​ ​of 
justice.​ ​Thus,​ ​a​ ​person’s​ ​incapability​ ​of​ ​engaging​ ​in​ ​practical​ ​reason​ ​and​ ​critical 
reflection​ ​should​ ​not​ ​be​ ​grounds​ ​for​ ​excluding​ ​them​ ​as​ ​a​ ​full​ ​subjects​ ​in​ ​an​ ​account​ ​of 
justice.​ ​Rather​ ​than​ ​setting​ ​up​ ​threshold​ ​criteria​ ​that​ ​seeks​ ​to​ ​normalize​ ​people’s 
capabilities,​ ​we​ ​should​ ​instead​ ​reconsider​ ​what​ ​is​ ​valuable​ ​about​ ​the​ ​need​ ​for 
self-determination​ ​so​ ​as​ ​to​ ​integrate​ ​diverse​ ​forms​ ​of​ ​decision​ ​and​ ​choice​ ​making​ ​into​ ​our 
accounts. 
 
4.4​ ​Conclusion 
By​ ​modifying​ ​the​ ​role​ ​of​ ​practical​ ​reason​ ​in​ ​the​ ​descriptions​ ​of​ ​the​ ​central​ ​human 
functionings,​ ​specifying​ ​which​ ​cognitive​ ​processes​ ​are​ ​underscored​ ​and​ ​valued​ ​by​ ​the 
concept​ ​of​ ​‘practical​ ​reason,’​ ​and​ ​adapting​ ​her​ ​‘threshold’​ ​levels​ ​in​ ​such​ ​a​ ​way​ ​so​ ​as​ ​to 
integrate​ ​an​ ​appreciation​ ​for​ ​cognitive​ ​heterogeneity​ ​rather​ ​than​ ​customary​ ​norms​ ​that​ ​are 
read​ ​off​ ​human​ ​behavior,​ ​Nussbaum’s​ ​capabilities​ ​approach​ ​may​ ​actually​ ​be​ ​better​ ​suited 
to​ ​handle​ ​‘severe’​ ​cases​ ​of​ ​mental​ ​disability.​ ​Doing​ ​so​ ​would​ ​mean​ ​integrating​ ​a 
non-ideal​ ​approach​ ​to​ ​thinking​ ​about​ ​human​ ​decision-making​ ​in​ ​our​ ​accounts​ ​of​ ​agency 
and​ ​personhood​ ​so​ ​that​ ​diverse​ ​expressions​ ​of​ ​autonomy​ ​might​ ​be​ ​protected​ ​and​ ​included 
in​ ​capabilities​ ​approaches​ ​to​ ​justice.  
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 Conclusion 
In​ ​this​ ​work​ ​I​ ​have​ ​aimed​ ​to​ ​demonstrate​ ​why​ ​theoretical​ ​accounts​ ​of​ ​autonomy​ ​need​ ​to 
move​ ​away​ ​from​ ​cognitive​ ​ideals​ ​and​ ​instead​ ​pay​ ​attention​ ​to​ ​how​ ​real,​ ​diverse​ ​people 
actually​ ​make​ ​decisions.​ ​I​ ​think​ ​doing​ ​so​ ​will​ ​not​ ​only​ ​improve​ ​our​ ​philosophical 
conceptions​ ​of​ ​autonomy,​ ​but​ ​can​ ​also​ ​shed​ ​light​ ​on​ ​the​ ​practical​ ​expectations​ ​of 
caretakers​ ​whose​ ​responsibility​ ​it​ ​is​ ​to​ ​foster​ ​experiences​ ​of​ ​autonomy​ ​for​ ​those​ ​in​ ​their 
care.  
The​ ​practice​ ​of​ ​guardianships,​ ​specifically,​ ​stands​ ​to​ ​benefit​ ​from​ ​a​ ​non-ideal 
conceptualization​ ​of​ ​autonomy​ ​because​ ​such​ ​an​ ​approach​ ​should​ ​reflect​ ​the 
phenomenological​ ​experiences​ ​of​ ​cognitively​ ​diverse​ ​people.​ ​Once​ ​we​ ​start​ ​thinking​ ​of 
autonomy​ ​as​ ​a​ ​fundamental​ ​need​ ​that​ ​carries​ ​a​ ​similar​ ​moral​ ​obligation​ ​to​ ​respond​ ​as​ ​do 
other​ ​fundamental​ ​needs​ ​such​ ​as​ ​those​ ​of​ ​shelter,​ ​food,​ ​water,​ ​and​ ​medical​ ​care,​ ​it​ ​is 
easier​ ​to​ ​appreciate​ ​the​ ​significance​ ​and​ ​value​ ​that​ ​comes​ ​from​ ​an​ ​individual’s​ ​experience 
of​ ​it.​ ​Understood​ ​in​ ​this​ ​way,​ ​a​ ​ward’s​ ​need​ ​to​ ​make​ ​decisions​ ​for​ ​herself​ ​must​ ​be​ ​taken 
seriously​ ​and​ ​responded​ ​to​ ​appropriately​ ​within​ ​a​ ​competent​ ​practice​ ​of​ ​care. 
Appreciating​ ​these​ ​experiences,​ ​though,​ ​requires​ ​rethinking​ ​what​ ​‘counts’​ ​as​ ​an 
autonomous​ ​experience​ ​and​ ​what​ ​‘counts’​ ​as​ ​paternalism.​ ​As​ ​I​ ​hope​ ​to​ ​have​ ​shown, 
postulating​ ​particular​ ​cognitive​ ​processes​ ​as​ ​thresholds​ ​for​ ​autonomy​ ​does​ ​not​ ​get​ ​us​ ​very 
far​ ​in​ ​accounting​ ​for​ ​how​ ​cognitively​ ​diverse​ ​individuals,​ ​who​ ​may​ ​or​ ​may​ ​not​ ​engage​ ​in 
critical​ ​reflection​ ​or​ ​practical​ ​reason,​ ​might​ ​nevertheless​ ​experience​ ​autonomy​ ​on​ ​their 
own​ ​terms.​ ​Conceptions​ ​of​ ​liberty​ ​that​ ​treat​ ​interference​ ​as​ ​an​ ​impingement​ ​on​ ​freedom 
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do​ ​not​ ​adequately​ ​capture​ ​the​ ​ways​ ​acutely​ ​vulnerable​ ​and​ ​highly​ ​dependent​ ​individuals 
might​ ​experience​ ​autonomy​ ​either.​ ​Interference,​ ​restraint,​ ​and​ ​acts​ ​of​ ​anticipating​ ​and 
inferring​ ​needs,​ ​while​ ​they​ ​may​ ​appear​ ​paternalistic,​ ​might​ ​actually​ ​be​ ​what​ ​is​ ​morally 
required​ ​in​ ​order​ ​to​ ​provide​ ​competent​ ​care​ ​for​ ​cognitively​ ​impaired​ ​individuals.​ ​Thus, 
our​ ​philosophical​ ​conceptions​ ​of​ ​liberty,​ ​upon​ ​which​ ​we​ ​express​ ​and​ ​experience​ ​the​ ​need 
for​ ​autonomy,​ ​must​ ​be​ ​able​ ​to​ ​account​ ​for​ ​the​ ​realities​ ​of​ ​human​ ​vulnerabilities​ ​and 
dependencies.​ ​Reconceptualizing​ ​autonomy​ ​in​ ​non-ideal​ ​terms​ ​could​ ​also​ ​render 
capabilities​ ​approaches​ ​to​ ​justice​ ​such​ ​as​ ​Nussbaum’s​ ​better​ ​suited​ ​to​ ​integrate 
cognitively​ ​diverse​ ​individuals​ ​as​ ​subjects​ ​rather​ ​than​ ​beneficiaries​ ​of​ ​just​ ​political 
systems.  
This​ ​project​ ​leaves​ ​unanswered​ ​many​ ​questions​ ​that​ ​could​ ​be​ ​pursued​ ​further.​ ​For 
one,​ ​how​ ​might​ ​care​ ​theorists​ ​continue​ ​to​ ​reframe​ ​acts​ ​of​ ​care​ ​that​ ​seem​ ​to​ ​fall​ ​within​ ​an 
autonomy​ ​vs.​ ​paternalism​ ​conflict?  
Another​ ​question​ ​that​ ​remains​ ​is​ ​how​ ​cross-disciplinary​ ​research​ ​could​ ​respond​ ​to 
this​ ​work.​ ​I​ ​think​ ​there​ ​are​ ​several​ ​possibilities.​ ​We​ ​might,​ ​for​ ​instance,​ ​imagine​ ​a 
collaborative​ ​project​ ​that​ ​would​ ​seek​ ​examples​ ​of​ ​conflicts,​ ​failures,​ ​and​ ​successes 
generated​ ​by​ ​making​ ​space​ ​for​ ​autonomy​ ​within​ ​relationships​ ​of​ ​care.​ ​We​ ​might​ ​also 
seek​ ​information​ ​from​ ​guardians​ ​about​ ​how​ ​they​ ​perceive​ ​the​ ​scope​ ​and​ ​significance​ ​of 
their​ ​duties​ ​of​ ​care​ ​in​ ​order​ ​to​ ​identify​ ​specific​ ​areas​ ​in​ ​statutory​ ​laws​ ​that​ ​need 
addressing;​ ​such​ ​information​ ​could​ ​also​ ​be​ ​helpful​ ​for​ ​providing​ ​better​ ​guardianship 
trainings.​ ​Or​ ​we​ ​might​ ​seek​ ​the​ ​narratives​ ​of​ ​children​ ​with​ ​respect​ ​to​ ​how​ ​they 
experience​ ​self-determination​ ​and​ ​what​ ​caretakers​ ​do​ ​to​ ​help​ ​or​ ​hinder​ ​it.​ ​My​ ​hope​ ​is​ ​that 
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by​ ​rethinking​ ​our​ ​approach​ ​to​ ​autonomy,​ ​the​ ​expanded​ ​conceptualizations​ ​which​ ​might 
be​ ​generated​ ​under​ ​these​ ​new​ ​terms,​ ​will​ ​incorporate​ ​the​ ​experiences​ ​of​ ​more​ ​people​ ​as 
genuine​ ​subjects​ ​of​ ​justice.  
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